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 BRAIN INJURED CHILDREN AND THE CIVIL JUSTICE SYSTEM 

(ABSTRACT) 
 
 The Medical Society of the State of New York (MSSNY) urges 
that the state adopt a no-fault program created by the American 
College of Obstetricians and Gynecologists (ACOG) which if 
adopted would remove brain injured children from the civil 
justice system.  MSSNY maintains that the civil justice system 
no longer serves its fundamental purposes and that the adoption 
of ACOG’s no-fault proposal will eliminate a financial “crisis” 
that exists for obstetricians. 
 
 ACOG maintains that neurologic impairment rarely or never 
is related to oxygen deprivation at birth (a potentially 
preventible cause of brain injury).  Rather, according to ACOG, 
liability claims alleging neurologic impairment are “almost 
always” due to some prior unavoidable process.  According to 
ACOG, cerebral palsy (C.P.) as a result of disabling brain 
injury is not currently preventible yet they maintain that cases 
alleging brain damage producing C.P. brought against 
obstetricians are “overwhelmingly” the source of the largest 
liability payments.  However, all New York medical liability 
insurers maintain they have made payments only if their 
physician review has determined the case has merit and then they 
educate doctors (risk management) on how to prevent such injury 
in the future.  If ACOG is correct, merit rarely or never exists 
for such brain injury cases and therefore there would only 
rarely or never be a need for risk management efforts. 
 
 More than 30 years ago the American Society of 
Anesthesiologists (ASA) responded to what they perceived as a 
litigation “crisis” by admitting that their patient safety 
efforts were inadequate and by adopting mandatory standards.  As 
a result, they made their procedures much safer and dramatically 
lowered their liability cost.  While the ASA recognized that the 
“crisis”  meant that there were terrible but potentially 
avoidable things happening to their patients, we maintain that 
ACOG has fixated on the finances as something terrible happening 
to their members and disconnected from their ethical mandate to 
promote better care to protect their fetal patients from 
terrible brain injuries.  ACOG has a track record of more than 
30 years of contriving data to falsely make it appear as if the 
need for prevention rarely or never exists.  This contrivance 
has worked against more meaningful risk management and ACOG now 
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with MSSNY support seeks complete legal immunity for its 
members.   
 
 ACOG has accused attorneys who represent brain injured 
children as being relentless in their effort to undermine the 
practice of obstetrics. The premise of this document is that by 
contriving medical facts in an effort to undermine the civil 
justice system, ACOG itself has been undermining the practice of 
obstetrics and perpetuating a “crisis.”  
 
 Annexed as Appendix “B” is an outline for a Litigation 
Patient Safety Center.  This Litigation Patient Safety Center 
can be a key part of a solution that prioritizes safety and 
controls liability costs through safety initiatives. 
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I.   INTRODUCTION 
 
 In June of 2007, the Superintendent of Insurance of the 
State of New York granted the State’s medical liability 
insurance carriers a 14% rate increase.  The Superintendent then 
convened a Task Force.1  During the Task Force proceedings 
representatives from the medical liability insurers each made 
the same following points: 
 
 1. There has been no increase in the number of medical 
liability claims (“frequency” is not the “problem”). 
 
 2. Medical Liability Mutual Insurance Co. [MLMIC], the 
State’s largest medical liability insurer stated:  
 

“Our claims philosophy is to 
assess the merit of each claim 
using physician review, promptly 
settle cases with merit and 
vigorously defend those without 
merit using experienced 
independent counsel.”   

 
All the other hospital and medical insurers had the 
same policy. 

 
 3. Physicians Reciprocal Insurers [PRI] stated that 
central to protecting the doctors they insure (and the patients 
of their insureds) PRI has for many years used “an effective 
risk management program”. PRI noted they received “prestigious 
awards” for their risk management programs and all other 
insurers maintained their risk management programs were 
effective in a similar way.    
 
 4. The need for higher insurance rates has been, 
according to each insurer, solely due to the fact that cases in 
which payment have been made required a greater payment.  
 
 
 

                         
1 The Task Force co-chaired by Superintendent of Insurance, Eric Dinallo 

and Commissioner of Health Richard F. Daines, M.D. included input from 
various “stakeholders” to address issues.  
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    (“Severity” not frequency is the “problem.”)2  
 
 Unlike other liability risks, the ever increasing 
complexity of medical care and the enormously increased 
capability to achieve better patient outcomes exponentially 
increases the potential medical liability risks each year.  For 
example, the prestigious Institute of Medicine (IOM) has noted 
that using certain studies as a measuring rod, more advances 
were achieved in the last 5-year period than in the prior 25-
years. 3  
 
 If medical care is more complex, that fact increases the 
likelihood for error.  If “cures” and better outcomes exist 
today, then failure to achieve such would potentially create a 
liability case that would not have existed 5 years ago.  Yet, 
the frequency of cases has not increased but has decreased. 4   
 
 The irresistible inference is that risk management efforts 
have been effective, otherwise the frequency of claims would 
have jumped dramatically. The irresistible question is why can’t 
these efforts be even more effective with regard to the most 
serious cases?   Those serious cases (most notably involving 
brain damaged children) create what is now labeled by medical 
stakeholders as a “crisis.”   
 
 Prominent among the stakeholders who participated in the 
Task Force proceedings was the Medical Society of the State of 
New York (MSSNY) and the American College of Obstetricians and 
Gynecologists (ACOG).  
 

                         
2 See submissions from MLMIC, PRI and other medical stakeholders. 

Actually the number of medical liability case filings is reduced. 
 

See also: W.B. Schwartz & D.W. Mendelson, The Role of Physician - Owned 
Insurance Companies in The Detection and Deterrence of Negligence, 262 
JAMA 1342, 1346 which paper cited how physician insurers can create 
incentives to improve care. 

3 Mark R. Chassin et. al., The Urgent Need to Improve Health Care 
Quality: The Institute of Medicine National Roundtable on Healthcare 
Quality, 280 JAMA 1000 (1998). 

4 PRI attributes an increase in “severity” in part to plaintiff law firms 
directing a more focused effort on claims of high severity. Hence, 
plaintiff attorneys are mostly pursuing serious meritorious cases.  
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 MSSNY’s position is that a no-fault system is needed and 
that tort reform creates only a temporary lid on the problem. 
MSSNY urges the adoption of an ACOG no-fault proposal for 
children with neurologic impairment because obstetricians are 
among the “most impacted” of specialties.  MSSNY, thereafter, 
proposes to work toward a no-fault system for all physicians 
because according to MSSNY the civil justice system no longer 
serves its fundamental purposes. 5 
 
 MSSNY’s submission to the Task Force in support of ACOG’s 
solution to the “crisis” stated that there is “strong evidence 
that oxygen deprivation at birth rarely causes cerebral palsy 
(C.P.) and irreversible impairment.”  According to MSSNY and 
ACOG literature “....clearly illustrates that causes of 
longstanding neurologic impairment are multiple and diverse and 
may start before birth...yet neurologic impaired infant claims 
are more likely to be the primary allegation of an obstetrical 
claim than any other allegation”. 6  
 
 At the conclusion of the Task Force proceedings, MSSNY 
maintained that during the Task Force proceedings ACOG had 
“highlighted studies that showed neurologic impairment are 
almost always the result of a condition prior to birth, yet 
these cases are overwhelmingly the largest single source of 
liability payments”. 7 On the same date ACOG submitted its no-
fault proposal entitled: Neurologic Impairment Program of New 
York State (NIPNY). 8 Listed among its contributors are Gary D.V. 
Hankins, M.D. and Karin B. Nelson, M.D.  Those two doctors as 
prominent ACOG “leaders” will form an important part of the 
discussion concerning the medical literature and studies 
allegedly supporting ACOG’s position.  Since the time of the 
Task Force Proceedings (2007), an article published in the ACOG 
peer review journal (2009) co-authored by Dr. Hankins details 
and explains the premise for their no fault proposal.9  Another 
                         
5 See MSSNY submissions to the Task Force, including a submission on 

10/16/07 – jointly with another submission on 12/19/07. 

6 See October 16, 2007, MSSNY Task Force submission. 

7 See MSSNY’s December 19, 2007 Task Force submission. 

8 See document dated December 19, 2007, submitted by ACOG District II/NY. 

9 R.L. Berkowitz, G. Hankins, et. al.: A Proposed Model for Managing 
Cases of Neurologically Impaired Infants. OB-GYN, Vol. 113, No. 3, 
March 2009, p. 683-686. 
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recent article (2005) co-authored by Dr. Hankins and Dr. Nelson 
covers the same issues which allegedly support the medical 
scientific premise for a no-fault system advocated by ACOG 
during the Task Force proceedings.10  This (2005) article also 
describes ACOG’s grievance procedure intended to punish expert 
witnesses “guilty” of “rogue” opinions.  (See Sect. XIII of this 
document).   
  
 Focusing on liability cases which allege that C.P. is a 
result of intrapartum (labor) stresses producing brain injury, 
the article (2005) co-authored by Dr. Hankins and Dr. Nelson 
rails against plaintiff attorneys maintaining that plaintiff 
attorneys have an advantage of sympathy and offer a “seemingly 
reasonable explanation” for their case.  They maintain that 
judges, jurors, and even family members cannot appreciate that 
high tech gadgets such as the electronic fetal monitor (EFM) 
cannot reasonably predict or influence an obstetrical outcome.  
They add that although birth can be a hazardous journey, the EFM 
“does not help” as C.P. is “not currently preventible.”11  Thus, 
the “seemingly reasonable explanation” offered by a plaintiff 
attorney during a trial is not really reasonable according to 
these ACOG leaders because the high tech gadget really can’t 
influence outcome.  In the more recent article (2009), they 
maintain that the “vast majority” of brain injury is not 
preventible yet plaintiff-attorneys allegedly sue in almost all 
cases of C.P.12 
 
 If the birth process is hazardous, we should precisely 
define and understand exactly what the hazard is to the fetal 
patient and then try to understand if and how that hazard can 
lead to disabling brain injury producing motor (C.P.) and/or 
other neurologic deficit (e.g. cognitive deficits).  We should 
try to understand why the high tech gadget (EFM) is used during 
the hazardous labor and how the gadget (EFM) and other testing 
(e.g. real time ultrasound, RTUS) can assess the fetal patient 
prior to labor (antepartum) and during labor (intrapartum).  
Using the EFM and RTUS in combination constitutes the antepartum 
Biophysical Profile (B.P.P.) created to assess if a fetus is or 
                         
10 A. MacLennan, K.B. Nelson, G. Hankins, et. al., Who Will Deliver our 

Grandchildren?  Implications of Cerebral Palsy Litigation. JAMA, Oct 5, 
2005 - Vol. 294, No. 13, at p. 1688-1690.  

11 Id. No. 10. 

12 Id. No. 9. 
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is not experiencing a chronic stress.  Why use the B.P.P. 
antepartum and the EFM intrapartum if they have no purpose?  
What is the relationship (if any) of antepartum stresses and 
intrapartum hazards?   
 
 Preventing disabling brain injury producing C.P. and/or 
other neurologic deficits must rank as the highest of priorities 
for the obstetrical profession if that terrible injury can be 
prevented for some fetal patients.  Therefore, when ACOG leaders 
such as Dr. Hankins and Dr. Nelson state in one document C.P. 
cannot be prevented and in other documents, state it is not 
preventible in the “vast majority of cases,” we have an 
inconsistency that is not trivial coming from advocates seeking 
legal immunity for their professional colleagues. 
 
 If a terrible disabling brain injury can never be prevented 
during labor or antepartum, then liability for that injury 
should never exist. Quality assurance and risk management 
efforts could not exist as nothing can be done to prevent the 
injury.  If on the other hand, this terrible brain injury can 
sometimes be prevented during labor or antepartum then liability 
would sometimes exist.  Importantly then risk management and 
quality assurance  could then focus on what could be done to 
prevent this terrible injury. 
 
 MLMIC and the other New York medical liability insurers 
maintain they settle only if their physician review determines 
merit. If they vigorously defended a case using experienced 
independent counsel and were required to pay after full due 
process, that would mean as a matter of law the case had merit. 
If the payments have been large and have most substantially 
impacted obstetricians financially, that isolated fact does not 
establish that the civil justice system no longer serves its 
fundamental purposes. An irreconcilable inconsistency exists. If 
the medical liability insurers are paying based on merit and are 
also engaged in effective risk management, they would be telling 
their obstetrical insureds how to prevent those brain injuries 
which are preventible.  ACOG, however, is and has been telling 
their obstetrical members and others that such brain injuries 
are never preventible when they “use” Dr. Hankins, Dr. Nelson 
and other “leaders” to support their quest seeking legal 
immunity. 
 
  The political rhetoric has been vitriolic. ACOG told its 
members during the Task Force proceedings that plaintiff 
attorneys:    
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“...have been relentless in their 
efforts to discredit ACOG and 
undermine the practice of 
obstetrics.” 13 
 

 In its recent (2009) article, promoting no-fault, the 
authors likened the motivation for expected opposition from 
plaintiff attorneys to Willie Sutton, the bank robber, commenting 
that he robs banks because that is where the money is. 
  
  It is our intention to discredit ACOG’s efforts to make it 
appear that disabling brain damage never (or rarely) is 
preventible and that the liability system does not serve its 
fundamental purposes.  We intend to focus on distortions of 
medical science and “purposely ambiguous” guidelines that ACOG 
has wrongly used.  ACOG has become preoccupied with the legal 
defense for its members at the direct expense of safety for its 
fetal patients.   
 
 Focusing on events associated with the labor and delivery of 
the full term infant, ACOG “leaders” have used a misleading 
statistical analysis of data intended to make it appear that 
nothing “bad” occurs “on their watch”.  They have taken 
information that can and should be used in efforts to protect  
children from potentially preventible brain injuries and 
distorted that information arriving at conclusions intended to 
enhance legal defenses. ACOG’s sole efforts should have instead 
been focused on protecting children thereby representing a 
monumental disconnect from its ethical mission. 
 
 Linked to the distortion of medical science is an equally 
malignant ACOG grievance process that at its core represents a 
ruse intended to intimidate plaintiff experts and control what 
can be said in a court room (ACOG approved medical science) and 
what cannot be said in the court room (anything ACOG does not 
approve).  This flagrant effort to obstruct justice has not been 
successful enough to create a practical legal immunity so ACOG 
                         
13 ACOG E-mail to its members dated October 31, 2007. One 

obstetrical group urged its members to take a “moral 
stand” by going on strike.  They described “deceitful, 
immoral trial lawyers” as continuing “to destroy our 
profession” and added they “fear” not only lawyers but 
also “fear” their patients, their hospitals, their 
insurance companies, and the State.  See: Manhattan 
OB/GYN Council Document, 1/14/08. 
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now seeks a blanket legal immunity for those specific cases they 
least wish to defend (the full term intrapartum C.P. cases that 
have the “seemingly reasonable explanation”).  
 
 The premise of this document is that ACOG has thus 
discredited itself by contriving a medical fiction which 
represents what is in effect an effort to undermine the civil 
justice system.  Yet ironically it is ACOG’s misguided efforts 
that have been undermining the practice of obstetrics.  The 
passion to attack the legal representatives of their patients who 
object to their creating contrived liability defenses reflects a 
disconnect from the passion for patient safety that the American 
Society of Anesthesiologists (ASA) has demonstrated can work to 
make care safer and thereby reduce liability costs. 
  
 Only a few of the medical specialties are allegedly among 
the “most impacted” by the alleged crisis.  While neurosurgeons 
and orthopedic surgeons were included as task force stakeholders 
those specialty groups did not offer any specifics as to how the 
alleged crisis impacts them.  The ACOG input was not under oath, 
and not subject to cross examination or scientific confirmation.  
The alleged impact on ACOG’s obstetrical members is that because 
large payments have been made on brain injured children cases, 
their insurance premiums are too high.  Thus, their alleged 
“crisis” is a financial one. 
 
 Pointfully, the ASA was not included as a stakeholder. The 
ASA created and implemented an inward-directed, scientific 
approach to patient safety.  The ASA did not plot a political 
strategy designed to create immunity for their members.  The ASA 
directed science toward the enhancement of care and not away from 
the benefits that enhanced care can bring to patients.  The ASA 
did not try to enlist patient support in a crusade for immunity 
under a threat that “we” will not be there for you if “we” do not 
get our way.  Thus, the ASA members became financially “less 
impacted” by making their care safer.    
 
 If the obstetricians do have a financial problem shouldn’t 
we specifically define what the problem is and how it arose?  
Shouldn’t we focus on a solution linked to a precisely defined 
and proven “problem” which is linked to patient safety?  
Shouldn’t we dispense with a hysteria that implies the civil 
justice system can’t work for obstetricians?  
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  II. ACOG’S “NO-FAULT” NEUROLOGIC IMPAIRMENT PROGRAM 

(NIPNY) 
 
 ACOG packages and promotes its NIPNY program by maintaining 
that because “all families with neurologically impaired children 
require financial assistance, regardless of cause” they have a 
financial assistance program that is “equitable, ethical, 
economical and efficient”.  This is the first of a series of 
misrepresentations. ACOG intends to make it appear that since all 
families with neurologically impaired children (regardless of 
cause) require financial assistance that they (ACOG) actually are 
proposing a program that will give all such families the 
financial aid they require.  This is a striking and obviously 
deliberate misrepresentation since the actual program excludes 
virtually all children who either wouldn’t have had a liability 
case anyway or if they did have a case it would be the kind of 
case they don’t worry about. 
 
  The program if enacted would remove all neurologic impaired 
infants from the civil justice system thereby creating for all 
obstetricians an immunity from liability for any brain injury no 
matter how negligent the obstetrician was and no matter how 
serious the disability.  This exclusion of all neurologically 
impaired infants from the civil justice system is listed as one 
of a program’s “advantages” because it will allegedly help to 
stabilize liability premiums.  That is a financial “advantage” 
for a select group of doctors even if those doctors were 
negligent.  Losing a right to sue cannot be an “advantage” to a 
brain injured child who has a meritorious case. 
 
 Though the program notes all affected families require 
financial assistance, the program proposes to financially assist 
only some families meaning only those “eligible.” 
 
 Those children who are eligible to receive financial 
assistance would include children born at or after 34-weeks 
gestational age who have a “substantial” motor deficit (C.P.). 
Those excluded would include all premature children born prior to 
34-weeks gestation; all neurologically impaired children who had 
“only” cognitive, sensory, speech, learning, and/or seizure 
disorders no matter how severe if they did not also have a 
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“substantial” motor deficit; and all children whose neurologic 
impairment was due to genetic or metabolic conditions.   
 
   Having excluded all neurologically impaired children from any 
possible access to the civil liability system that would leave 
each family with no legal representation.  Hence, each family 
seeking such assistance must “prove” to a newly created 
bureaucracy that their neurologically impaired child is 
“eligible” and that the financial assistance sought is not 
covered elsewhere (e.g health insurance or medicaid) and the 
service is necessary, not excessive in cost and related to the 
neurologic impairment.     
 
 A neurologically impaired child who won a meritorious claim 
would be entitled to full damages including the loss of enjoyment 
of life, the loss of a lifetime earnings and loss of career and 
the effect of the injury, none of which is included even if the 
child’s family can navigate this new bureaucracy and get 
“something” for some medical expense judged by some committee to 
be necessary, reasonably priced and related to the neurologic 
handicap.  The right to full damages belongs to all other 
citizens who have meritorious claims.  ACOG proposes to take this 
right away from all neurologically handicapped children even if 
each child has a meritorious claim. Why? Because the seriousness 
of the injury has allegedly created a financial “impact” on 
negligent doctors who caused the harm.   
 
   Children who are successful with a meritorious case have 
funds that belong to them and no obligation to go to any board or 
committee to justify the need for such funds or the use for such 
funds.  Additionally, if pending outcome of a meritorious case 
public funds had been received by the child or child’s family 
(e.g., Medicaid) the successful liability case often will 
reimburse the public.   
 
 ACOG’s task force members who created this no-fault program 
are described as “leading medical experts” and they include Dr. 
Nelson and Dr. Hankins.  
 
 The recent (2009) article published in ACOG’s journal co-
authored by Dr. Hankins maintains that plaintiff attorneys 
wrongfully try to justify their taking of “close to half of the 
awards” leaving less than ½ of the award for the child and family 
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when court costs are deducted.14  This is another flagrant 
misrepresentation as it is not possible under New York Law for 
the child to receive less than 2/3rds of the recovery after 
deduction of attorney fees (court costs do not come out of the 
child’s share) and almost always the net amount to the child is 
greater. 15  Granting immunity extinguishes the accountability 
mechanism acting as a force to promote safer care. The same ACOG 
doctors who maintain C.P. is not preventible and cite a study 
that allegedly proves C.P. can not be due to substandard care 
assure us that if their immunity package is enacted into law they 
will review C.P. cases for substandard care.16  Thus, we are 
assured they will look for evidence of substandard care which 
they have already concluded doesn’t exist.    
 
 

                         
14 
 Berkowitz, Ibid No. 9.  

15 N.Y. Judiciary Law, No. 474-A. 

16 ACOG Technical Bulletin (T.B.) 163, 1992 cites as authority Dr. 
Niswander supporting the idea that his studies prove C.P. is not due to 
substandard care.  Niswander, K., etc., Adverse Outcome of Pregnancy and 
The Quality of Obstetrical Care, Lancet, 1984; 2:827.  K. Niswander, 
Does Substandard obstetrical Care Cause C.P.?  Contemporary OB-GYN, Oct. 
1987, pp. 42-60. 
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III.  MEDICAL ETHICS AND THE CIVIL JUSTICE SYSTEM 
 
 An Institute of Medicine (“IOM”) panel defined quality 
medical care as steps taken to increase the likelihood of desired 
health outcomes such as avoiding or limiting injury or disability 
and noted that quality health care can be precisely defined and 
measured.17  Defining and measuring quality care requires reliable 
data and objective rational analysis.    
 
 An IOM report defined a medical error as an error or delay in 
diagnosis and/or a failure of a planned action to be completed as 
intended (error of execution) and/or the use of a wrong plan to 
achieve an aim (an error of planning).  Thus an error leading to 
an injury is caused by medical management rather than the 
underlying condition of the patient, representing a preventible 
adverse event that everyone agrees should not happen.  Such 
adverse events are responsible for patient injury and suffering.18  
          
 Though the IOM report has urged better systems to provide 
more lasting and broad-based safety improvement, they have noted 
that designing a better system does not mean that individuals can 
be careless, as people must be vigilant and held responsible for 
their actions.  They note that unsafe care is one of the prices 
paid for not having organized systems of care with clear lines of 
accountability.19  
 
  Medical liability, as part of the civil justice system, 
exists in a context of a right of the patient to have the benefit 
of appropriate steps intended to achieve a desired health outcome 
and the responsibility of the physician to take those appropriate 
steps and thus avoid a medical error.  Each physician must use 

                         
17 Mark R. Chassin, et. al, The Urgent Need to Improve Health Care Quality: 

Institute of Medicine National Roundtable on Healthcare Quality, 280 
JAMA 1000, 1001 (1998), available at http://jama.ama-assn.org/cgi/ 
reprint/280/11/1000.pdf (citing MEDICARE: A STRATEGY FOR QUALITY 
ASSURANCE (K.N. Lohr ed., 1990) 

18 See generally INST. OF MED., To Err is Human: Building a Safer Health 
System (Linda Kohn et. al. eds., 2000) at 1X-X, and 8, 36. 

19 See Id. @ generally INST. OF MED., To Err is Human: Building a Safer 
Health System (Linda Kohn et. al. eds., 2000) at 3-5. 

Electronic copy available at: https://ssrn.com/abstract=1091463Electronic copy available at: https://ssrn.com/abstract=1091463



 
 
 
 

15

reasonable care and diligence to accomplish a goal of safety.  
Liability will arise for failure to take appropriate precautions 
to safely minimize risk. The obligation to make payment is rooted 
in the moral concept that a doctor or hospital that is liable 
should bear full financial responsibility for the bad outcome and 
additionally the obligation to pay acts as a warning that the law 
demands the exercise of due care.20  
 
 Thus accountability arising from individual responsibility 
recognized by the IOM report as necessary to make care safer, is 
intrinsic to civil liability.  ACOG seeking a no-fault immunity 
from liability for their obstetrical members logically should 
premise its political advocacy on the idea that obstetricians no 
longer require accountability related to a legal duty to protect 
fetal patients from brain injury during labor.  Further, the 
premise must be that the fetal patient no longer requires 
protection traditionally promoted by such accountability and the 
fetal patient is no longer entitled to the benefit of the moral 
obligation of the negligent doctor to be responsible for all 
damages related to fetal brain injury during labor.  
 
 When there is a bad outcome, such as for example a child 
diagnosed with C.P. at one-year-of-age, there is no legal 
assumption or presumption that the brain injury producing the 
C.P. did or did not occur during labor or was or was not 
preventible.  All cases require an allegation and supportive 
proof using expert testimony which can be challenged on cross-
exam and contradicted by opposing expert testimony.  The rules of 
evidence apply to every case, the plaintiff (the C.P. child) has 
the burden of proof and due process requires a fair trial.   
 
 If plaintiff attorneys argued for tort reform they might 
maintain that the burden of proof should be on the doctor or 
hospital since they have an advantage of medical knowledge and 
therefore arguably the defendants, [not the child] should have 
the burden to “prove” they are not liable.  We are not aware of 
any trial lawyer organization ever advocating that position.  The 
child’s traditional legal burden is a fair preponderance of the 
evidence.  Since quality care is intended to “increase the 
                         
20 See Pike v. Honsinger, 155 N.Y. 201 (1898), Toth v. Cmty. Hosp. of Glen 

Cove, 22 N.Y.2d 255, 263 (1968) and Bing v. Thunig, 2 N.Y.2d 656, 666 
(1957). 
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likelihood” of a good outcome, that idea is consistent with the 
legal burden of establishing, on a more likely than not basis, 
that the child’s injury was preventable. 
     
 Medical professionalism requires each physician to 
acknowledge that medical errors that injure patients do occur.  
When such an injury does occur, the mistake must be reported to 
the patient as that enables appropriate compensation to the 
injured party and promotes public trust with the medical 
profession.  Additionally,  the reporting and documentation of 
the mistake forms the basis for appropriate prevention and 
improvement strategies.21 
 
 The same code of professionalism imposes an obligation on all 
physicians to reduce medical errors and increase patient safety.  
This ethical professional mandate applies not only to those 
directly involved, but also applies to all physician activity 
including their writings, their supervisory and peer review 
activities, their public speaking, and also when they act as an 
expert witness.22  
 
 Thus, all physicians including the “leaders” communicating 
through ACOG, have a proactive ethical obligation to make care 
safer by affirmatively seeking to avoid errors that can lead to 
preventable injury and death.  Proactive efforts importantly 
include steps to hold individuals including ACOG members, liable 
so that accountability will be a force to minimize unsafe care.    
 
 Since it is necessary for the child to use expert testimony 
to meet the burden of proof, we note again ACOG’s use of their 
internal system to punish experts “guilty” of “rogue” opinions. 
We intend to demonstrate how ACOG created false science to help 
defend cases, exactly the opposite of what their doctors were and 
are ethically obligated to do.  The ACOG hearings to punish 
“rogue” doctors who do not parrot the ACOG science is also the 
opposite of what they are ethically obligated to do.23  Since all 
                         
21 Medical Professionalism in the New Millenium: A Physicians’ Charter: 

Ann. Int. Med. 136:243-246 (2002). 

22 Id. 21 

23 ACOG’s grievance process is discussed in Section XII of this document. 
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doctors have an ethical professional obligation to be on the side 
of the patient, efforts to manipulate the civil justice system 
with false science and intimidation of expert witnesses necessary 
for the child’s case, violates medical professionalism and 
arguably constitutes a conspiracy to obstruct justice.  
 
 Using the term substandard care to define a legal case with 
merit, a medical error (e.g. a delay in diagnosing fetal jeopardy 
using the EFM and/or a failure of execution by not doing a timely 
cesarean delivery) would be substandard care creating liability 
if the EFM information could be used to timely trigger action to 
prevent the disabling brain injury. 
 
 ACOG cites and uses statements by its leaders such as Dr. 
Hankins and Dr. Nelson who maintain the gadget (EFM) cannot 
influence obstetrical outcome and nothing an obstetrician does or 
does not do can prevent C.P.  If this ACOG position is false, and 
substandard obstetrical care can produce disabling brain injury, 
then ACOG medical “leaders” are promoting false testimony further 
victimizing the victim (the disabled child) and, contrary to 
their ethical professional obligation are enabling bad practice.  
There can be no meaningful quality assurance and risk management 
action if the starting premise is that no substandard care exists 
and nothing bad ever happens to their patient on their watch. 
 
 Though it is normal for individual physicians to wish that a 
“bad” medical outcome was unrelated to an error on their part or 
that of their colleagues, the ethics of the profession mandates 
that they rise above wishful thinking with honest objective 
reasoning.   
 
The ethical mandate that physicians must tell their patients the 
truth about their care is clear and unequivocal.  The AMA Code of 
Ethics requires (regardless of any fear or concern about legal 
liability) disclosure to the patient of “all of the facts 
 necessary to ensure an understanding of what has occurred”24 , 
and the American College of Surgeons requires each physician to 
“fully disclose adverse events and medical errors”.25  
                         

24 AMA Counsel of Ethics and Judicial Affairs, Code of Medical Ethics: 
E.8.12 (1994). 

25 American College of Surgeons, Statement of Principles, Code of 
Professional Conduct (2004). 
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 A recent study reveals that “U.S. and Canadian physicians’ 
error disclosure attitudes and experiences are similar despite 
different malpractice environments,” thereby refuting the notion 
that the malpractice environment is a significant deterrent to 
error disclosure.26  The ethical case for full disclosure is 
straightforward: as hospitals, physicians and nurses have no 
moral or legal right to withhold information from patients.  Full 
disclosure is not an option; it is an ethical imperative.27 
 
 Failure to fully disclose invites ethical sanction and 
inevitably erodes credibility that can ruin an otherwise 
meritorious defense (a point that for years, defense counsel have 
been trying to convey to their clients). 
 
 Prominent physicians who are openly antagonistic to 
liability cases nevertheless concede that self-policing by 
physician groups has been “inept and ineffectual” because doctors 
tend to “protect their own, sometimes at the expense of 
patients”.28 
 
 Liability cases are what created the impetus for the Joint 
Commission to mandate quality assurance programs and the studies 
that disclosed the rates of medical errors. 
 In a national survey, 86% of physicians believed that 
hospital error reports should be confidential, whereas 62% of the 
public believe that reports should be made public.29 

                         
26 Gallagher, T.H., etc. U.S. and Canadian Physicians Attitudes and 

Experiences Regarding Disclosing Errors to Patients, 166 Arch. Int. 
Med. 1605, (2006). 

27 Leape, L., Forward to the Joint Commission.  Disclosing Medical Errors, 
A Guide to an Effective Explanation, (2007). 

28 Wachter and Shojania, “Internal Bleeding: The Truth Behind America’s 
Terrifying Epidemic of Medical Mistakes” (2005), p. 322-3.  See also: 
Campbell, E.G. etc., Professionalism in Medicine: Results of  a 
National Survey of physicians, Ann. Int. Med. 2007; 147: 795-802 in 
which a survey report that 96% of physicians agreed they should report 
incompetence or error but that less than 50% did so.  

29 Blendon, R.J. Views of Practicing Physicians and the Public on Medical 
Errors, 347 New England Journal of Medicine 1933, 1938 (2002). 
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 A national survey also revealed that when medical error 
produced harm to a patient, the public favors not only a lawsuit, 
but also a fine and suspension of the doctor’s license.30 
 
 The public wants all of the facts not because they are 
nosy, but members of the public want to be safe.  The public 
favors suit, and sometimes punitive action because they want 
justice and accountability. Doctors understandably do not want to 
be demonized or humiliated with overreactions or sensationalizing 
a bad result.  The key to avoiding a public overreaction, and the 
key to protecting the public is a system of justice and 
accountability.  If obstetricians would embrace and “use” the 
liability system as an alternative to draconian sanctions when 
errors are isolated, especially if the practitioner does learn 
and does become safer, this will benefit obstetricians and their 
patients. 
 
 The obstetrical profession does have leaders who can and 
must step up.  The grassroot obstetricians will follow.  They 
will understand that it is best for their patients and best for 
them.31 
                         

30 Blendon, R.J. View of Practicing Physicians and the Public on Medical 
Errors, 347 New England Journal of Medicine 1936-38 (2002). 

 

31 The Department of Obstetrics and Gynecology of the Albert Einstein 
College of Medicine did put on a program in November 2007 focusing on 
patient safety. An important part of the 3-day program focused on 
obstetrical issues related to fetal compromise and the consequences.  
The authors of this paper and NYSTLA made a token financial 
contribution ($10,000) and supported the efforts. The authors of this 
paper and NYSTLA reach out to the leaders of the obstetrical profession 
and urge a continuum of patient safety emphasis.  In this regard please 
see the Litigation Patient Safety Center proposal later set forth in 
this document.   

 
See Also: How researchers at the Department of Obstetrics, Gynecology and 
Reproductive Sciences at Yale applied basic principles to obstetric care 
to make it a great deal safer.  Noting that the failure to recognize the 
severity of a given situation or condition of a newborn’s status was 
often due to a breakdown in communication. Their safety efforts reduced 
adverse outcomes by 60%.  See: Yale University I Tunes U, “Health and 
Medicine” section.  The same common sense risk management points have 
been made by the PIAA for many years.   
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     Anesthesiologists adopted the position that documentation of 
the record is a factor in the provision of quality care, which is 
part of the anesthesiologist’s professional responsibility. A 
leading spokesman in this specialty repeated the old adage, “If 
you didn’t write it down, it didn’t happen ... If the record 
hardly exists...It is tantamount to an outright confession, in 
the eyes of the law, to careless practice.32   
 
 MSSNY maintains that fear of lawsuits inhibits efforts to 
address system errors in a proactive way. 33  Such “fear” did not 
inhibit the ASA.  The information necessary to assess quality 
care and to respond in a proactive way almost always can be 
obtained from the record and as anesthesiologists know, if the 
information is not there, that is tantamount to an “outright 
confession”.  Further, not including all the relevant information 
and/or not fully disclosing to the patient is unethical and 
unprofessional.  
 
 We maintain that ACOG did not rise up above the kind of 
wishful thinking that has led to an opportunistic conclusion that 
nothing bad was really happening on their doctor’s watch.  Our 
premise is that ACOG for more than three decades has promoted an 
opportunistic false response to medical liability cases thus 
disconnecting obstetricians from the kind of proactive ethically 
motivated mandates discussed in this section.    
 

                         
32 John H. Hirschorn, Risk Management, Quality Assurance in Patient 

Safety, in Complications of Anesthesiology, 2nd Ed., 1996, Edited by 
Gravenstein/Kirby.   

33 See Footnote 2. 
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IV.  ACOG’s PREOCCUPATION WITH BIRTH RELATED BRAIN INJURY 
AND THE CREATION OF THE “ALL” AND 

“MUST” ESSENTIAL CRITERIA 
 
 In 1987, ACOG published in its peer review journal an 
article that gives insight into a mindset preoccupied with 
defending liability claims related to labor and child birth. 
 
 The obstetrical author (Dr. Perkins) stated that since 
“...most litigation is based upon events during the delivery 
process, we would recommend cord blood gas analysis only with 
neonatal depression.  In this way, the obstetrician might be best 
protected in the courts”.  This author noted, however, that if 
the child is not depressed that an abnormal cord blood gas might 
be “uncomfortably incriminating.” 34   
  
 This advice to obstetricians anticipates what would later 
be codified as one of ACOG’s essential criteria that allegedly 
“must” exist to define a threshold for oxygen deprivation serious 
enough to cause disabling brain damage.  
 
 Preselecting which hand-picked information should be used 
and not used to create arbitrary thresholds intended to help 
defend a legal case would work against a process that should be 
objectively and ethically motivated to find the best way to 
prevent avoidable harm.  
 
 This background is the setting for the creation of criteria  
(set out in detail in Appendix “A”) the main ones of which are as 
follows: 
 
  A.  Nelson Criteria35  (These criteria were “used” to 
defend lawsuits prior to January 1992). 
 

                         
34 Perkins, Perspective on Perinatal Brain Damage, OB-GYN 69:807 (1987) 

Note: An abnormal cord blood gas reflecting acidosis means that the 
fetus was required to respond to a hypoxic stress.  It does not define 
or measure brain damage. See later discussion. 

35 Reference: First of America Bank v. United States of America, 752 
F.Supp. 764 (United States District Court, E.D. Michigan, Southern Div. 
1990).  
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  B.  ACOG Technical Bulletin-163 (T.B.-163) 36 (Issued 
in January 1992 by an ACOG committee chaired by Dr. Hankins. 
These criteria were “used” thereafter to defend similar 
lawsuits).   
 

C. The template. 37 (This was issued in October 1999 
and was then used to defend cases). 

 
  D. “Encephalopathy”38  (This booklet was issued in 2003 
by an ACOG committee again chaired by Hankins and is a 
modification of the template). 
 
 ACOG’s current criteria list encompassed in their 
“Encephalopathy” document was created in part and inspired in 
part by Dr. Karin Nelson. When the document was initially 
published, ACOG issued a press release and Dr. Nelson was 
interviewed.  Dr. Nelson said with regard to the document’s 
criteria that: 
 

“.....it’s intended for litigation,” and Dr. 
Nelson added that “...jurors don’t 
understand the limits of current 
technology.” 39   

 
 Pure medical science can have no ulterior motive other than 
an intent to benefit patients.  Criteria intended to create a 
litigation advantage for ACOG members can have no scientific 
validity.  Thus, those who created the criteria did so 

                         
36 ACOG, Technical Bulletin 163-January 1992, Fetal and Neonatal Neurologic 

Injury. 

37 MacLennan, A.A., A Template for Defining a Causal Relation Between Acute 
Intrapartum Events and Cerebral Palsy: International Consensus 
Statement, BMJ 1999; 319:1054-9. 

38 ACOG, Neonatal Encephalopathy and Cerebral Palsy, Defining  the 
Pathogenesis and Pathophysiology, January 2003. ACOG would get the 
American Academy of Pediatrics and other organizations to “sign on” to 
this document.  However, it was an ACOG Committee chaired by Dr. 
Hankins and including Dr. Nelson which created the document.   

39 M. McCullough, Philadelphia Enquirer, February 10, 2003, “A Dispute on 
Doctor Cerebral Palsy Role.” 
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disconnected from their ethical mandate to act only in the best 
interest of their fetal patient.  Again we have an insight into 
the thinking of ACOG leaders who try to explain and justify what 
they did.  By maintaining for example that jurors can’t 
understand simple ideas such as the alleged simple fact that high 
tech gadgets like EFM have limits and allegedly can never 
influence outcome they articulate a justification for creating 
something intended to be used for litigation. 
  
   If a child would be depressed at birth, Dr. Perkins 
proposed in ACOG’s peer reviewed journal that obtaining a lab 
value should be used by the doctor in court to maintain, contrary 
to the child’s legal interests, that the depression at birth was 
not caused by a hypoxic brain insult.  On the other hand, if a 
baby was not depressed at birth, Dr. Perkins urged that such lab 
data not be obtained intending to preclude the child from an 
opportunity to use that information to further the child’s legal 
rights. 
 
 Umbilical cord blood belongs to the newborn child.  The 
doctor’s ethical obligation is to take a sample of that blood and 
obtain a lab value solely to benefit the child’s best interests 
(health or otherwise).  If the motive is contrary to the child’s 
legal rights and in furtherance of the doctor’s financial 
interests such violates ethical professionalism. 
 
 What we see is a “slip of the pen” on Dr. Perkins’ part and 
the turning of a “blind eye” by ACOG’s editors and peer 
reviewers.  What we see is a “slip of the tongue” by Dr. Nelson.  
Surely these intelligent individuals would know, if they gave the 
issue full thought, that advocating the obtaining or withholding 
of a blood test based on the doctor’s legal and financial 
interests is unethical.   Surely they would know, if they gave 
the issue full thought, that creation of criteria to make such 
appear as if they are the result of objective science when they 
are motivated by litigation is dishonest.   
 
 Dr. Hankins, Dr. Nelson and other ACOG leaders maintain 
that it has never been safer to have a baby and never more 
dangerous to be an obstetrician.40  If pregnancy and child birth 

                         
40 Id., No. 10. 
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is safer for each fetal patient that must mean that there is 
something doctors can do to improve the likelihood of a good 
outcome.  The danger for the obstetrician they refer to is not a 
physical danger but rather legal liability and high liability 
insurance costs.  It is the preoccupation with this liability 
financial problem (usually referred to as a “crises”) that has 
triggered the creation of the “all” and “must” criteria which are 
packaged as a list of essential minimal mandatory threshold data 
to define an intrapartum brain injury.  
 
 In Florida, it can be to the legal advantage of an 
obstetrician that a child’s brain damage did occur during the 
labor birth process. In this regard, Dr. Hankins, when recently 
testifying in a Florida proceeding as an expert witness to 
support an obstetrician’s legal position that a brain injury did 
occur during the labor and delivery process, swore that the 
criteria were not essential.  Even though Dr. Hankins has 
acknowledged that the criteria are usually used to support a 
defendant’s position that causation cannot exist, when the use of 
the criteria was not to the doctor’s legal advantage, he swore 
that the criteria were not essential and each case must be 
evaluated on its own merits.41   
 
 What Dr. Hankins did in Florida was to use the deductive 
reasoning of the differential diagnosis methodology to establish 
that a severe acute intrapartum asphyxial event did cause the 
child’s C.P. notwithstanding the absence of two of the essential 
criteria (acidosis and moderate/severe newborn encephalopathy).  
If ACOG created criteria and stated that if all are met, one 
should presume the neurologic disability is due to acute 
intrapartum stresses but if not present then one should use 
deductive reasoning to determine the most likely cause, that 
would be an act by ACOG consistent with their ethical obligation 
owed to the fetal patient.  The fact that the criteria are used 
(or not used in Florida) based not on science but rather on what 
is the best legal position for the obstetrician makes it 
flagrantly obvious that they are contrived in violation of the 
ethical obligation those ACOG leaders who created the criteria 
had to fetal patients. 
 
                         
41 Bennett v. Florida Birth-Related Neurological Compensation Association; 

Case No. 06-2422N. Testimony 6/13/07 and 7/9/07. 
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  We see an ends justify the means rationalization by 
individuals who should know better.  We have an insight into a 
mission that has lost its way.  We need to look further and 
deeper.  In this regard, we should look at what the ASA has 
shown can be done and compare that with what ACOG did.  We 
should look at how ACOG created and used its criteria.  We 
should determine why obstetricians are reported to be the most 
“impacted” specialists.    
 
 

 

Electronic copy available at: https://ssrn.com/abstract=1091463Electronic copy available at: https://ssrn.com/abstract=1091463



 
 
 
 

26

V. HOW DID THE AMERICAN SOCIETY OF ANESTHESIOLOGISTS 
(ASA) RESPOND TO THE LIABILITY “CRISIS”? 

 
 The American Society of Anesthesiologists (ASA) responded 
to what they characterized as a litigation crisis by using 
information from closed liability cases to adopt mandatory 
standards.  A   prominent member of this speciality stated the 
following:    
 

“The malpractice crisis galvanized the 
profession at all levels, including grass-
root clinicians, to address seriously 
issues of patient safety. [As a result] 
strong leaders emerged who were willing to 
admit that patient safety was imperfect and 
that, like any other problem, patient 
safety could be studied and interventions 
planned to achieve better outcomes.”42 

 
 The ASA understood the “crisis” was terrible things 
happening to patients. The ASA did not dilute its response by 
creating optional guidelines or by denying that their existing 
patient safety efforts were imperfect.   
 
 By adopting mandatory standards and creating a proactive 
approach to patient safety they did reduce the incidence of 
avoidable injury and death in a medical specialty known to be  
intrinsically hazardous to patients.  One dramatic statistic is 
that following the initiation of the ASA’s safety efforts, the 
mortality rate per anesthetic procedure went from 1-2/per 10,000 
to 1 per 200,000.43  As an added bonus, their insurance premiums 
“dropped dramatically”44.  This was achieved without lobbying 
for legal immunity. 

                         
42 David M. Gaba, Anesthesiology As A Model for Patient Safety in Health 

Care, 320 Brit. Med. J. 785 (2000). See also John H. Eichhorn, et. al., 
Standards for Patient Monitoring During Anesthesia AT Harvard Medical 
School, 256 JAMA 1017, 1017-20 (1986).  

43 ACOG Clinical Review, Patient Safety a New Imperative, Vol. 6, Issue 4, 
July/August 2001. 

44 Cooper, J.B., Gaba, D. “No Myth: Anesthesia is a Model for Addressing 
Patient Safety.” Anesthesiology, 97(6), 2002, pp. 1335-7. 
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 In 1999 the Institute of Medicine (IOM) published its 
landmark document concerning medical errors.  The IOM cited the 
ASA as having established the model for properly responding to 
this issue.45   
 
 Currently, the ASA notes on its web site that they 
undertook a massive effort in the late 1970s to improve the 
anesthetic mortality rate by determining the cause of adverse 
anesthesia - related outcomes and focusing attention on avoiding 
the causes.  In 1985 the Anesthesia Patient Safety Foundation 
was created to raise the levels of consciousness and knowledge 
of patient safety issues.  In early 1986, the ASA was the first 
medical specialty to adopt standards of care for its members.46  
The result has been a significant improvement in patient safety. 
 
    Neither the aviation industry nor the ASA responded to 
issues of safety by attacking the civil justice system or by 
seeking immunity from liability and accountability.    
         
 Anesthesia is an intrinsically hazardous undertaking.  Only 
a narrow margin of safety exists between a safe therapeutic 
anesthetic dose and a potentially lethal overdose.  Moreover, 
anesthetic procedures increasingly are being performed on higher 
risk patients.    
 
 The ASA did not claim that a death rate of 1 or 2 per 
10,000 meant that deaths are “rare” and due to unknown 
conditions that their members were not responsible for.  Their 
efforts do reflect a “remarkable success story”.   One death for 
every 200,000 procedures is clearly much safer and the ASA 
remains committed to making their procedures even safer. 
 
 The ASA “standards” for monitoring are applicable to “all” 
procedures and while these standards for safety “may be 
exceeded” they may not be reduced or eliminated.47         

                         
45 Institute of Medicine, To Err is Human (Linda Kohn, et al.) 2000; at 

32, 144-45. 

46 ASA Web Site 

47 Standards for Basic Anesthetic Monitoring, approved by the ASA House of 
Delegates 10/21/86 and last amended 10/25/05. 
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 ACOG has paid “lip service” to patient safety.  Let us look 
at what a neurologic impairment to a child is and how it can be 
prevented.  Then let us look at what ACOG has said and done 
about prevention.  
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VI. WHAT IS NEUROLOGIC IMPAIRMENT? 
 
 The word encephalopathy literally means brain pathology. A 
static encephalopathy means that a fixed (non-progressive) brain 
pathology exists (as opposed to an active brain disease). A 
static encephalopathy may produce handicap (neurologic 
impairment). 
 
 The handicap may include motor deficits (cerebral palsy – 
C.P.); and/or cognitive/speech/sensory handicap (e.g., mental 
retardation, blindness, etc.) and/or a seizure disorder.  
 
   The underlying cause might be the result of intrinsic 
abnormal genetic signals or an extrinsic brain “insult”. A brain 
insult by definition is a mechanical or biological event that 
impacts the brain and has the potential of crossing a threshold 
and producing irreversible disabling brain damage.  During 
pregnancy that insult may occur prior to labor (antepartum) 
and/or during labor (intrapartum). 
 
   A brain insult occurs as a result of a medical 
complication.  Such complications may impact a child’s 
developing brain producing brain cell metabolic abnormalities, 
and/or creating infectious stresses that impact the brain, 
and/or bleeding or clotting complications affecting the brain 
and/or excessive mechanical forces (trauma) and/or abnormally 
reduced oxygenation (hypoxia), and/or a total disruption of 
oxygen delivery (anoxia).  
 
 Whenever a child is born (term or preterm) long term 
neurologic impairment cannot then be diagnosed because the 
child’s brain has been and will continue to develop for months 
and years thereafter.   
      
  Motor handicap (C.P.) may begin to emerge when a child is 
approaching a first birthday.  Cognitive handicaps and seizure 
disorders often emerge at a later point in time.    
 
 Information existing at and following birth, may or may not 
create a concern that neurologic handicap will later emerge. 
Prognosis is the ability to predict an outcome. Sometimes 
establishing a prognosis is very important.  Predicting at birth 
the likelihood of later neurologic handicap has limited utility. 
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 If a neurologic impairment later emerges the issue of 
whether or not such was previously predictable becomes a moot 
point for that individual child. 
 
 In this context, one then should understand how medical 
science does establish cause and effect for conditions that 
exist. 
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VII.   THE DIFFERENTIAL DIAGNOSIS METHODOLOGY TO  
ESTABLISH CAUSE AND EFFECT 

 
 The following statement is contained in a standard textbook 
on fetal and neonatal brain injury: 
             
   “...in the light of current 

medicolegal realities it is incumbent 
upon perinatologists, neonatalogists, 
child neurologists, developmental 
pediatricians, and other physicians 
active in the diagnosis and management 
of potential brain injuries to 
participate with scientific rigor in 
the careful cautious attempt to 
establish probable cause or broad 
category of disorder ‘on a more likely 
than not basis’ for individual cases.  
Even in the absence of absolute 
precision and certainty which rarely 
exists when considering mechanisms of 
fetal and neonatal brain injury, 
accumulated interdisciplinary knowledge 
allows one to make informed probable 
etiologic linkages in most cases.” 48   

 
The differential diagnosis methodology has been recognized 

by our courts.49  The letter and spirit of the law in the State 
of New York and virtually every other jurisdiction recognizes 
that the methodology of differential diagnosis:  
 
 1.  Has been created outside the judicial process; 
 2.  Has widespread acceptance, has been subject to peer   
review and does not frequently result in incorrect conclusions; 
 

                         
48 Stevenson, Sunshine. Fetal and Neonatal Brain Injury, 1989, B.C. 

Decker, Inc, forward by: Forest C. Bennett, M.D. 
49 

See for example, in Westberry v. Gislaved Gummi A.B., 178 F.3d 257 
(U.S. Circuit Court of Appeals 4th Circuit, 1999), and Hardyman v. North 
Fork and Western Railroad Company, 243 F.3d 255 (United States Court of 
Appeals, 6th Circuit, 2001).    
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 3.  When used in court, requires an expert to use a 
systematic approach using all the relevant information comparing 
and contrasting all the possibilities in an effort to identify 
the most likely cause;  
 
 4.  When used in court, requires an expert when challenged 
on cross-examination to explain why a proposed alternative 
explanation is not either equal or a more valid proposed cause 
than that being offered by the proponent expert;  
 
 5.  Does not require the expert to exclude every possible 
alternative.  
 
 Traditionally three aspects are used to form the framework 
for understanding the timing and mechanism of injury.  They are 
the cause (etiology), the mechanism of its development 
(pathogenesis) and the functional consequences of the changes 
(clinical manifestations). 
 
 For many decades the tobacco industry maintained that there 
was no valid scientific evidence to link smoking with lung 
cancer and other diseases.  They argued that many people who 
smoked never developed lung cancer and many people who do not 
smoke would develop lung cancer.  Further, they argued lung 
cancer would develop years later and that the precise mechanism 
by which previously healthy cells become malignant remains 
obscure.  Yet cause and effect was established in strong part on 
the basis that the increased incidence of lung cancer among 
smokers is not coincidence.   
 
 Most importantly the tobacco industry should not be the 
source of criteria to define causation for litigation purposes.  
Far more is known about the timing and mechanism of 
complications which can produce disabling brain damage than is 
known about what causes cancer.  There is no mystery about the 
mechanism (pathogenesis) by which, for example, fetal head 
trauma and/or hypoxic-ischemic brain insult can produce 
disabling brain damage. There is no dispute that fetal head 
trauma and/or hypoxic-ischemic brain insults can be an etiologic 
cause of disabling brain damage.   
    
 The issue then for an individual case based on a 
potentially avoidable brain insult such as fetal head trauma or 
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hypoxic ischemic events is not whether fetal head trauma and/or 
hypoxic-ischemic insults can cause disabling damage but rather 
the issue is whether an alleged brain insult, on a more likely 
than not basis, was a substantial contributing cause of 
disabling brain damage in that individual case.  
 
 We should preliminarily discuss the use and misuse of 
statistics (See Section XIII for a more detailed discussion).  
Epidemiological use of statistics may establish causation (e.g., 
cigarette smoking causes lung cancer) or may refute causation 
(e.g., a morning sickness drug taken by pregnant women in the 
first trimester is not associated with an increased incidence of 
birth defects). 
 
   There is no scientific dispute that: 
 
  (1) Hypoxia can lead to disabling brain injury; 
 
  (2) Head trauma (excessive mechanical forces applied 
to the fetal head) can lead to disabling brain injury; 
 
  (3) Infection can lead to disabling brain injury; 
   
  (4) Blood clots can lead to disabling brain injury, 
and  
 
  (5) Bleeding can lead to disabling brain injury.    
 
 The final common pathway for each of these potentially 
acquired and potentially preventible brain insults is ischemia.  
These events may occur in isolation or in combination with one 
another and thus combined stresses may be additive producing 
more dangerous brain insults.  
 
 Head trauma and/or infection may promote clotting causing 
or adding to ischemia.  Hypoxia may evolve in an individual 
patient from a state of compensation to decompensation resulting 
in brain ischemia.  Ultimately, with any stress a threshold for 
disabling damage is or is not crossed. The prospective issue is 
using due care to reduce the risk of harm.  If there is a 
departure from due care that means the defendant did not reduce 
the risk of harm (brain injury) and thus the risk was increased.  
If there is disabling brain injury the retrospective issue is 
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whether, on a more likely than not basis, the departure was a 
substantial contributing cause.   
 
 It is pointful at this juncture to again focus on the civil 
burden of proof.  The neurologically handicapped child (formerly 
the fetal patient) must prove, on a more likely than not basis, 
the alleged departure caused the disabling brain injury.  The 
ability to establish this connection (or refute the alleged 
connection) is doable with objective analysis using the 
deductive reasoning described above. 
 
 Indeed, ACOG in its no-fault proposal excludes children who 
have metabolic and genetic causes for their C.P.  They would use 
neurologists to identify children who are not eligible for 
benefits because their disability is due to intrinsic genetic 
signals which are not causes of C.P. preventible by obstetric 
management.  The point is that ACOG knows that a doctor can look 
at individual cases and distinguish between intrinsic causes 
(unpreventible) and extrinsic brain insults (potentially 
preventible).    
 
 It is in this context that we should try to understand how 
ACOG created its causation criteria, and why they chose to 
bypass the differential diagnosis methodology.  Their actions in 
this regard are akin to tobacco manufacturers dictating the 
science for the courts in tobacco litigation and for the 
legislature when considering regulation.    
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VIII. CREATION OF ACOG’S “ALL” AND “MUST” ESSENTIAL CRITERIA 
PREMISED ON THE ABILITY TO PREDICT 

 
 Suppose an organization that defended auto accident cases 
noted that when auto collisions occur “good” statistical 
predictors for serious injury include a drunk driver, speeds in 
excess of 70 miles per hour, a vehicle that is towed from the 
scene of the accident and, non-use of a seatbelt. The 
organization labels each as a statistical predictive variable. 
The organization then uses each of the predictive variables to 
create a list of essential criteria maintaining that unless all 
of the criteria exist, there was no “accident” and it is not 
scientifically possible for the collision to have caused a 
serious injury.  The transparent absurdity of such a position 
would be obvious. 
 
 The ACOG leaders who created the criteria listed in 
Appendix “A” used the same absurd method.  ACOG pronounced that 
if the criteria were not met, there was no birth asphyxia.50 Dr. 
Nelson and others have lectured to doctors nationally urging 
them not to use or document in the medical record the term birth 
asphyxia unless the criteria are present. 
  
 Dr. Hankins and other ACOG leaders who created each 
essential criteria list had to know when each list was created 
that none of the criteria individually or collectively were 
essential to define an acute brain insult, just as Dr. Hankins 
stated under oath when he testified in Florida.  Dr. Hankins’ 
correctly testified in Florida that one needs to evaluate every 
individual case on its merit based on the evidence that each 
case brings and Dr. Hankins added that it would be terribly 
misleading to use any single element to refute causation because 
the criteria are not essential.51   Yet, the ACOG documents in 
1992 and again in 2003 produced by a committee chaired by Dr. 
Hankins unequivocally list the criteria as essential and 
unequivocally intended that they be rigidly applied for the 
purpose of influencing litigation against children. 
  

                         
50 ACOG Committee Opinion No. 303, Oct. 2004, Inappropriate Use of the 

Term Fetal Distress and Birth Asphyxia. 

51 Bennett - See Footnote 41. 
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 If a car were traveling at 75 miles per hour at the time of 
a collision, that fact likely is more predictive that a  serious 
injury will occur, in comparison to the likelihood of serious 
injury from a collision at 35 miles per hour.  The slower speed, 
however, does not tell you the driver was operating the car 
safely and the relevant point is that a collision at any speed 
can cause serious harm and therefore must be avoided.  If a 
passenger sustained serious injury when a 35 mile per hour 
vehicle struck a pole, his or her legal rights should not be 
influenced by any “scientific” pretense.  Further, if the 
passenger had a ruptured spleen that did not exist prior to the 
collision, the fact that auto accidents are not particularly 
predictive of that specific injury does not nullify the obvious 
connection. 
 
 Criteria initially included in an earlier ACOG list, which 
had for many years been sworn to by defense expert witnesses as 
the rigid unvarying scientific truth, were later removed from 
the “must” list with no effort to explain why they were removed 
or ever placed on the list in the first place.  
 
 The Court in our auto collision analogy would not accept 
such criteria without challenge.  We intend to challenge ACOG’s 
criteria because their scientific premise is equally without any 
merit. 
 
 

a) WHY IS THERE A LIMITED ABILITY TO PREDICT FUTURE 
NEUROLOGIC HANDICAP (PLASTICITY)? 

 
 The ability to predict future handicap following a 
perinatal brain insult is enormously limited in part because 
when the developing brain is injured a process called plasticity 
involves an attempt by surviving brain cells to make new and 
different connections. These processes are known to be immensely 
complex making it very difficult to predict in the individual 
case the outcome of a brain insult.52  This complexity doesn’t 
                         
52   Wigglesworth, Plasticity of the developing brain: Perinatal Brain 
     Lesions, Blackwell Scientific Publications (1985) pp. 253-265. 

 
Moore, Normal development of the nervous system in Freeman (ed),     
Prenatal and Perinatal Factors Associated with Brain Disorders, NIH      
Publication No. 85-1149, 1985. 
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change the fact that high priority reasonable steps to avoid a 
potentially disabling brain insult in the first place always is 
mandatory.  If a neurological handicap later emerges, causation 
can then be established by deductive reasoning just as Dr. 
Hankins did in Florida. 
     
 Using due care to avoid an auto collision and also using 
due care to avoid a brain insult are each mandatory because they 
each can cause grievous harm.  If there is evidence of an 
avoidable brain insult and thereafter a neurologic handicap 
emerges a prior ability or inability to predict that specific 
outcome becomes irrelevant.  An objective cause and effect 
analysis using the differential diagnosis methodology 
understands that there may be scientific reasons why an outcome 
following a brain insult is unpredictable.  Skipping the 
objective differential diagnosis methodology in favor of using 
ACOG’s current criteria list is what Dr. Perkins and others 
sharing his obsession with the liability defense had in mind 
when the essential criteria were created and disseminated. 
 
 b) WHAT IS THE MECHANISM OF IRREVERSIBLE BRAIN DAMAGE? 
 
 Brain cell injury and ultimately brain cell death can be 
induced by stresses that include, for example, gross physical 
trauma and oxygen deficiency.  Cerebral hypoxia should be 
distinguished from cerebral ischemia which is a decreased supply 
of blood to brain cells.  Ischemia is far and away the most 
common type of brain cell injury and ultimately brain cell 
death.53   
 
 The clinical settings for neonatal hypoxic-ischemic 
encephalopathy are dominated by the occurrence ultimately of 
ischemia, (diminished blood supply to the brain), usually but 
not always preceded or accompanied by hypoxemia (diminished 
amount of oxygen in the blood supply).54 
 
                         
53   Mitchell, R.N., Cotran, R.S. Cell Injury Adaption and  Death, in 
     Robbins, Basic Pathology, ed. By Kumar, Cotran and Robbins, 7th Ed. 
    (2003) pp. 4-9. 

54   Volpe, Neurology of the Newborn, 4th Ed., 2001, p. 331. 
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 When brain cells are irreversibly injured and die, they are 
not regenerated, and this brain damage (brain cell death) can 
produce neurologic handicap.  There are two principle patterns 
of brain cell death, and they have distinctive mechanisms.  
Necrosis is characterized by brain cell swelling, breakdown and 
an associated inflammatory response.  A second type of brain 
cell death termed apoptosis occurs when less severe brain cell 
injury leads to delayed damage, and this can be induced by more 
moderate degrees of hypoxia and ischemia.55  
 
 A hypoxic-ischemic brain insult may lead to  necrosis or 
apoptosis, or both depending on the nature and severity of the 
insult.  Necrotic cell death more typically occurs after intense 
relatively brief insults, whereas the apoptotic cell death 
occurs more typically after a less intense, longer acting 
insult.  Necrotic brain cell death is associated with a brain 
inflammatory response, whereas the apoptotic brain cell death 
occurs at a later point in time without an associated 
inflammatory response.56 
 
 Neurologic signs that might accompany and follow a brain 
insult capable of producing disabling damage will depend in part 
on whether there was necrosis and associated inflammatory 
response as opposed to apoptosis without an inflammatory 
response.  If there are dead brain cells from necrosis with an 
associated inflammatory response, the inflammatory response may 
produce the neurologic signs referred to as neonatal 
encephalopathy. 
      
 The presence of an identifiable neonatal encephalopathy 
signifies that there has been a significant  brain insult and 
that such a brain insult might produce disabling damage.  Absent 
an associated inflammatory response with associated evidence of 
                         
55 Mitchell, R.N., Cotran, R.S. Cell Injury Adaption and  Death, in 

Robbins, Basic Pathology, ed. By Kumar, Cotran and Robbins, 7th Ed. 
(2003) pp. 22-28. 

  
Bass, W.T., Kopelman, A.E. Central Nervous System Morbidity, in 
Assisted Ventilation of the Neonate, 4th ed. By Goldsmith/Karotkin, 
2003, p. 429. 

 
56 Volpe Neurology of the Newborn, 4th ed., Phil.: W.B. Saunders, 2001, 

pp. 232, 217. 
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a neonatal encephalopathy, there still could have been a brain 
insult that could have caused disabling damage.   
 
 
 c) WHAT ARE THE MODELS OF ASPHYXIA? 
 
  In a series of NIH [National Institute of Health] sponsored 
experiments, pregnant animals were subjected to either total or 
partial interruption of their oxygen supply. The purpose of 
these experiments was to better understand the pathways and 
mechanisms of lethal and sublethal brain injury to gain a better 
insight into the human clinical circumstance.  These models of 
pure oxygen deprivation gave an insight into how individuals can 
adapt (compensation) and then lose the ability to adapt 
(decompensation) leading to brain injury and then death. 
 
 Four different patterns of brain damage were identified in 
the N.I.H. studies.  One correlated with a total acute 
disruption of oxygen; a second correlated with a partial 
disruption of oxygen associated with the development of 
progressive acidosis; a third correlated with the development of 
partial, more prolonged oxygen deprivation without the 
development of significant acidosis; and a fourth correlated 
with sequential partial and total oxygen deprivation. 57 
 
 These models of oxygen deprivation created in the lab under 
controlled circumstances are sometimes called “pure” models in 
the sense that only a single insult (interruption of oxygen) was 
visited on the fetus.  Human clinical experience may involve 
multiple variable circumstances, e.g., head compression during 
labor may add to the insult.  Hence, those models are a starting 
point with an awareness that the end point of a damaging 
hypoxic-ischemic insult is usually due primarily to ischemia. 
 
 Pointfully one should note that hypoxia (low oxygenation) 
can occur due to an impairment in respiratory gas exchange 
producing asphyxia.  Asphyxia can be associated with the 
development of acidosis.  Fetal adaption tries to avoid a brain 
insult (compensation).  Compensation can evolve into 

                         
57 R. Myers, Four Patterns of Perinatal Brain Damage and Their Conditions 

of Occurrence in Primates.  Advances in Neurology (1975), 10:223-34.      
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decompensation leading to the hypoxic-ischemic brain insult.  
The hypoxic- schemic brain insult can produce newborn signs and 
symptoms (neonatal encephalopathy) and fixed damage (hypoxic-
ischemic encephalopathy). 
 
 

d) WHAT ARE THE MAJOR VARIATIONS OF HYPOXIC-ISCHEMIC             
ENCEPHALOPATHY? 

 
 Volpe noted that the NIH experimental models of hypoxic 
brain damage do correlate with known major neuropathological 
varieties of neonatal/hypoxic ischemic encephalopathy (HIE) in 
humans. For example, selective neuronal necrosis, parasagittal 
cerebral injury, and focal and multifocal ischemic brain 
necrosis are recognized as distinctive different patterns which 
may exist in isolation or may overlap in individual children.   
 
 In selective neuronal necrosis, it is generally recognized 
that a particular role for repeated reversible transient 
ischemic events, which individually are not sufficient to 
produce the brain injury is a likely mechanism of this damage. 58 
 
 Since there is no single unvarying pathway to disabling 
brain damage which invariably injures the brain in the same 
location with the same associated signs and laboratory data the 
issue of causation is not amenable to “all” and “must” criteria. 
 
   The analogy to an auto collision again is apt.  A frail 
passenger may escape harm from a collision while an athlete 
sitting next to that same passenger may be grievously harmed 
from the same collision. Individual vulnerability is important, 
but is only one variable.  The severity of the insult, its 
duration and the individual vulnerability of the child are the 
interrelated variables. 
 
 
 

                         
58 Volpe, Neurology of the Newborn, 4th edition, Phil.: W.B. Saunders 

Company, 2001, pp. 297-298, 302-304, 310-312, 315, 317. 
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IX.  INSIGHT INTO HOW CRITERIA HAVE BEEN USED  
IN COURT TO DEFEND LAWSUITS 

 
 a) NELSON CRITERIA 
 
 In the First of American Bank v. United States of America,  
752 F.Supp. 764 (1990), District Judge Gilmore addressed the 
defense allegation that all of the Nelson criteria must be 
established for the plaintiff to be able to meet her burden of 
proof that perinatal asphyxia occurred.  Judge Gilmore noted 
that the defense witnesses were given the Nelson criteria by 
defense counsel and that the defense allegation was that the 
information “...is carved in stone and is the only measure of 
perinatal asphyxia”. 59 
 
 Judge Gilmore noted that one defense expert conceded that 
Nelsons’ writings were in response to litigation and, as such, 
the court found “these criteria of questionable value in 
litigation”.  The court further held that if the plaintiff were 
required to meet these criteria “before finding causation as a 
result of perinatal asphyxia, the plaintiff would be required to 
do more than demonstrate causation by a preponderance of the 
evidence.  Plaintiffs’ proof would have to be essentially 
conclusive”.   
 

                         
59 See Appendix “A”.  One can see how these defenses developed progressing 

from the urgings of Dr. Perkins to the codification in T.B.-163.  If 
the plaintiff’s allegation is that perinatal asphyxia during labor 
caused the damage T.B.-163 would require a persistently low Apgar and 
multi-organ system dysfunction otherwise there could not be any 
asphyxia serious enough to cause brain damage.  If any of the tests 
were not done (e.g., cord blood and/or test for  multi-organ damage) 
then the plaintiff loses according to the pre-arranged rules as no one 
could or should use other information to establish causation.  When the 
child’s neurologic handicap later emerges it would be listed as due to 
some unknown and unknowable in-utero process that occurred prior to the 
time of birth.  Hence, the child’s legal rights would be frustrated and 
scientific efforts to identify potentially avoidable harm would come to 
a halt.  Risk management and quality assurance efforts related to such 
birth events would not exist since Nelson criteria established that 
nothing identifiable occurred.  
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 The template later noted that a neonatal finding of multi-
system involvement would require that testing be performed 
within the first 24-hours.  The template states that if such 
testing is done, there “usually” will be evidence that other 
organs are involved.  Actually, a closer look at studies show 
that “sometimes” there is evidence of multi-organ dysfunction 
and “sometimes” there is not evidence of multi-organ 
dysfunction. 60  The point, however, is that there never was any 
medical scientific evidence establishing that evidence of multi-
organ dysfunction must always be present in order for there to 
have been damaging perinatal events producing disabling hypoxic-
ischemic brain damage.  
 
 Yet, in 1990, the defense using the Nelson criteria 
produced expert witnesses who swore under oath to Judge  Gilmore 
that it was not possible to prove that a severely damaged child 
had experienced her disabling brain damage from perinatal 
asphyxia because that child had failed to rigidly comply with 
the Nelson criterion. 
 
 Had Judge Gilmore accepted the defense position and found 
against the child, only to learn almost 10-years-later, that 
certain “must” criteria were withdrawn and those experts 
therefore gave him erroneous information, then it would have 
been too late to undo the injustice to that handicapped child.  
 
 In The First of American Bank case, defense medical 
witnesses relying on the Nelson criteria swore to Judge Gilmore 
that asphyxia had to be defined in a limited manner.  The later 
inclusion by ACOG in TB-163 of multi-organ dysfunction and Apgar 
criteria when those who created the criteria had to know that 
neither was a prerequisite to disabling perinatal hypoxic-
ischemic brain damage, gives insight into a mission which as we 
have previously stated has lost its way. Since certain defense 
                         
60 See for example, Phelan J.P., etc.  Intrapartum Fetal Asphyxial Brain 

Injury with Absent Multi-organ System Dysfunction.  Journal of Maternal 
Fetal and Neonatal Medicine, 1998; 7(1): 19-22. “Intrapartum Fetal 
Asphyxial Brain Injury may not necessarily proceed through a 
physiologic mechanism in which the fetal circulation is centralized and 
end organs damaged.  These acute injuries associated with a prolonged 
fetal heart rate deceleration, may be linked to severely decreased 
cardiac output and hypotension that cause vulnerable portions of the 
brain to be injured before other organs”.   
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witnesses had previously agreed that the child’s perinatal 
asphyxia did cause her brain damage, Judge Gilmore described the 
defense witnesses’ change in testimony to adopt Nelson criteria 
as “evasive” and the motivation as “clearly being suspect”.    
 
 This 1990 liability case in which the defense “used” Nelson 
criteria is a microcosm of many other cases.  Here the defense 
was unsuccessful. In other instances the defense prevailed or 
meritorious cases were not pursued.  Because their liability 
goals have not been achieved, ACOG now advocates “no-fault” so 
they can eliminate all cases.    
 
 The first prong of the disconnect relates to already 
injured children who have legal rights.  The second prong of the 
disconnect relates to those children in the future who will 
sustain avoidable harm with ACOG continuing to frustrate 
meaningful risk management and patient safety efforts.    
 
 b. APGAR SCORES AND MULTI-ORGAN DYSFUNCTION 
 
 Where did Nelson get her notions of criteria from?  Some 
insight can be achieved from an understanding of just how the 
Apgar “must” criterion was created for inclusion in TB-163. 
 
 Nelson, in a paper published in 1981,61 did a statistical 
analysis to see if Apgar scores could be used as predictors of 
later neurologic handicap.  The purpose of the study was to 
assess “the possible utility of Apgar scores as predictors of 
persistent handicap in surviving children”.  Nelson found that 
low Apgar scores were more frequent among children who later had 
cerebral palsy than in children free of cerebral palsy, but  
only low Apgar scores of 0 to 3 existing for more than five 
minutes were considered by Nelson to be good predictors of later 
handicap. 
 
 The template later noted that Apgar scoring “is a quick and 
somewhat subjective method of assessing the condition of newborn 
infants” and that the duration of the low Apgar score is “more 
likely to indicate the effectiveness of resuscitation than to 
predict outcome”. 
                         
61 Nelson, K.B., Ellenberg, J.H., Apgar Scores as Predictors of Chronic 

Neurologic Disability Pediatrics 1981; 68; 36-44. 
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 Apgar scores always have been a “quick and somewhat 
subjective method” of assessing a newborn’s condition at birth.  
It is not surprising that an Apgar score at one minute that is 
lower than “normal” would correlate with some increase in 
subsequent neurologic handicap.  It is not surprising that a 
lower Apgar score at 5 minutes would correlate with an even 
greater number of subsequent handicapped children.  It is not 
surprising that children who are almost dead following birth and 
are not receiving effective resuscitation, yet somehow do manage 
to survive, would more frequently be found to have later 
handicap.   
 
 Why were Apgar scores and multi-organ damage ever included 
as must criteria in the first place?  In order to make the Apgar 
score more predictable for later handicap, Nelson and the 
creators of TB-163 went to an extreme,  just as our hypothetical 
auto accident organization would be going to an extreme if they 
use a speed in excess of 70 miles per hour to be predictive of 
serious injury and thereby define a collision capable of causing 
severe injury. Choosing 70 miles per hour as opposed to 60 miles 
per hour would be just as random and unscientific as any of the 
ACOG criteria. 
      
 Actually none of the listed must criteria (except perhaps 
for neonatal seizures)are good predictors of later neurologic 
handicap, but more importantly, even if they were 100% 
predictive of later handicap, the absence of any or all of the 
criteria would still not prove that disabling brain insults had 
not occurred.  
 
 Where did Nelson get her definition of asphyxia from?  
Nelson came up with a bizarre definition that asphyxia was fetal 
bradycardia at a level of 60 beats per minute or less, a 5-
minute Apgar score of 3 or less, or a first cry five minutes 
after birth  or later. Nelson arrived at this definition of 
asphyxia stating: 
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“Only extremes were considered, because only 
extremes  were associated with a substantial 
increase in risk” 62.  

 
 Surely Dr. Nelson must know the ability to predict a subsequent 
disability does not define hypoxia or asphyxia just as the speed 
of an auto at the time of collision does not define an accident.  
Surely Dr. Nelson must know that if neurologic disability exists 
that an objective differential diagnosis methodology is the only 
way to assess causation. 
 
  c.  ACOG’S CODIFICATION OF NELSON CRITERIA (T.B. 163) 
 
 ACOG Technical Bulletins are “designed to provide practicing 
physicians with timely information on the latest proven 
techniques of practice in Obstetrics and Gynecology...”  TB-163 
63  furnished no information (timely or otherwise) about any 
technique in the practice of obstetrics.  
 
 On February 15, 1997, Dr. Gary D.V. Hankins, who chaired the 
ACOG Panel that wrote the Bulletin, was interviewed by the OB-
GYN News. Dr. Hankins, 64 at that time, conceded that the words 
“all” and “must” may overstate the case.  Dr. Hankins has known 
all along that no criteria have ever been essential as one needs 
to evaluate each individual case on its own merits just as he 
would do in Florida.   
 

                         
62 Nelson, K.B., Ellenberg, J.H., Antecedents of Cerebral Palsy, N. Engl. 

J. MED. 1986; 315:81-6.   

63 ACOG T.B. 163 (1992)  Since this Technical Bulletin furnishes no 
information of any technique or practice of obstetrics it is apparent 
that its purpose is to be used exactly as defense witnesses used the 
Nelson Criteria in the First American case. 

64 OB/GYN News, Feb. 15, 1997.Dr. Hankins stated that while criteria “may 
overstate the case” they apply “in the overwhelming majority”.  He 
claimed plaintiff attorneys have a “skewed perspective” because he 
personally has been a defense expert and he has found no causation 
“numerous” times. 
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 Dr. Hankins, in the 1997 interview, expressed a disdain for 
plaintiff attorneys. Dr. Nelson was later quoted 65 as 
expressing her opinion that juries do not understand the limits 
of current technology.   
 
 Dr. Nelson and Dr. Hankins are entitled to believe that jurors 
are not smart enough to grasp the ethereal concepts of medical 
science that only doctors of their high intellect can grasp.  
They did, however, create and promote criteria as rigidly 
required scientific truths, knowing that no acceptable 
scientific methodology supports this conclusion.  If the “all” 
and “must” criteria may overstate to any degree, then promoting 
such as rigid truth to be sworn to as such in court and to be 
used to create laws bestowing legal immunity is intentional 
misrepresentation. 
 
 In independent testimony when Dr. Hankins was asked about Apgar 
scores, he stated, “....I don’t think they are worth squat to 
time neurologic injury.” 66 Yet, the 1992 criteria required a 
persistent low Apgar score to create a “plausible link” between 
perinatal asphyxia and neurologic deficits and, the 2003 
criteria use a persistent low Apgar score to suggest an 
intrapartum timing for an acute intrapartum event sufficient to 
cause cerebral palsy.   
  
 With regard to TB-163, one author stated 67 that no laboratory 
or clinical studies support any one of the “stringent 
requirements much less all four”. This author noted that the 
“appeal” to obstetricians is that when these criteria are 
applied only a few cases of C.P. would seem to be due to 
perinatal asphyxia and this explains the “popularity” of the 
criteria. Scientific dogma should not be manipulated so its 
application will have a “popularity” among those who would like 

                         
65 M. McCullough, Philadelphia Enquirer, February 10, 2003, ‘A Dispute on 

Doctor Cerebral Palsy Role.” 

66 See: Gould v. Baptist: Superior Court Dist. Of Garfield County, 
Okalahoma; Case No. CJ-03-138-01, p. 60. 

67 Goodlin, R.C., Do Concepts of Causes and Prevention of Cerebral Palsy 
Require Revision? AM. J. OB-GYN 1995: 172:1830-6. 
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legal immunity.  These criteria have no “appeal” and no 
“popularity” among the parents of children who are the victims 
of avoidable damage.  The author called for a “rebirth of 
enthusiasm for in-utero detection [and] prevention...of cerebral 
palsy...”68.   
 
 ACOG Technical and Practice Bulletins are virtually all written 
to have an “appeal” and a “popularity” so that legal defense 
rather than proactive safety is the first priority.  We also 
urge a rebirth of enthusiasm that should focus objectively 
on patient safety. 
 
  ACOG thanks Dr. Nelson and Dr. Niswander for helping to 
create TB-163.  Dr. Niswander did “studies” allegedly to 
determine if C.P. can be due to substandard obstetrical care.  
TB-163 cites a Dr. Niswander study that concluded that C.P. “was 
not associated with sub-optimal care”.  To prove cause and 
effect, according to Dr. Niswander, sub-optimal care must be 
shown to precede a bad outcome more frequently than a good 
outcome. 69   With this reasoning, if three of five plane 
crashes were due to bad weather then pilot error could not have 
caused the other two crashes.   
 
  
 d. ACIDOSIS AS A CRITERION 
 
  In listing their criteria T.B.-163 cites as its authority a 
paper written by Nelson.  Nothing in that paper or anything else 
that Nelson has ever written in any way establishes any criteria 
as essential.  
 
  One of the T.B.-163 footnotes refers to a paper that 
concluded that metabolic acidosis as determined from the 

                         
68 See Goodlin - Ibid: see also Korst, L.M., Phelan, J.P., Wang, Y.M., 

Martin, G.I., and Ahn, M.O. Acute Fetal Asphyxia and Permanent Brian 
Injury: A retrospective  Analysis of Current Indicators. Journal of 
Maternal Fetal and Neonatal Medicine, 1999; 8(3): 101-106; which also 
described the criteria list as not being “reliable.” 

69 See: Niswander, K.R., ER.  Adverse Outcomes of Pregnancy and the 
Quality of OB Care, Lancet, 10/13/84, p. 827; Niswander, K.R., Does 
Substandard Obstetrical Care Cause C.P.?  Contemporary OB/GYN.  October 
1987, p. 42-  60.   
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umbilical artery at birth “is a poor predictor of perinatal 
brain damage.” 70 
    
  That paper explained that acidosis is a poor predictor 
because acidosis “simply reflects physiological adaption to the 
stresses of delivery and asphyxia. ...[and]...therefore, perhaps 
signs of [brain] cell or [brain] tissue damage should be sought 
as more reliable prognostic indicators.”  No level of acidosis 
is predictive of later handicap.  Thus, the committee creating 
the document simply made up a number.  
 
  The template author did the same thing.  He arbitrarily 
picked a number which he felt was a “realistic cutoff for 
defining pathological fetal acidemia that correlates with an 
increasing risk of a neurologic deficit”. 71  
   
  50 m.p.h. speed correlates with an increasing risk of 
serious injury from collision compared to 45 m.p.h. speed.  
Whatever the highway speed limit, a collision at a lower limit 
still must be avoided and still can cause serious injury. 
 
  Acidosis is not a measuring rod of disabling brain damage, 
any more than 70 miles per hour is a threshold for serious 
injury in an auto accident case. 
   
  T.B.-163 cites a paper (described earlier under “Models of 
Asphyxia”) that described four patterns of asphyxial brain 
damage, one of which is not associated with any significant 
level of acidosis.72 

                         
70 Ruth, V.J., Raivio, K.O., Perinatal Brain Damage: Predictive Value of 

Metabolic Acidosis and the Apgar Score.  B.M.J. 1988; 297 (6640):24-27. 
Please note that the disabling brain damage is ultimately caused by 
ischemia which “usually” is preceded by or accompanied by hypoxemia.  
It is the hypoxemia that produces the acidosis.  Ischemic injury 
earlier in the pathway may cause damage with less or little acidosis. 

71 MacLennan, A.A. A Template for Defining a Causal Relation Between Acute 
Intrapartum Events and Cerebral Palsy: International Consensus 
Statement, BMJ 1999; 319:105409. 

72     See: Myers footnote 57.  The presence of metabolic acidosis can be an 
important piece of the objective data because it 
reflects a hypoxic stress was evolving over time and 
the existence of such acidosis can add  to ischemia. 
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  A progressively worsening acidosis is consistent with one 
of four different pathways to disabling brain damage.  Even on 
that pathway no cut off lab value exists, and no informed 
medical scientist could believe that a pH of 6.99 makes hypoxic 
damage possible but a pH of 7.01 or 7.10 makes hypoxic damage 
impossible. 
   
  Concerning the absence of the acidosis criterion, Dr. 
Hankins testified in Florida that prior to delivery as one is 
moving toward the delivery, a baby can resuscitate in-utero.  
Thus, the profoundly acidotic at birth criterion that “must” 
exist to connect an acute intrapartum event to brain injury in 
support of a child’s legal position became non-essential when it 
was against the child’s legal rights.73 
 
  Dr. Hankins’ Florida testimony as to why this “missing” 
criterion is not essential is partially correct.  Acidosis is a 
by-product of compensation from systemic hypoxia and is not a 
measure of brain cell damage.  Many infants with acute birth 
asphyxia are born without acidemia.  An infant may produce acid 
in the tissue without developing circulating acidemia.  The 
presence of acidemia supports a diagnosis of asphyxia but its 
absence does not exclude the diagnosis.74   
 
 
 E.  ENCEPHALOPATHY AND THE TEMPLATE    
 
  Concerning the more recent Encephalopathy, document,  
another report stated that the criteria are not valid.”75 

                                                                               
The absence of any significant acidosis does not mean 
there wasn’t a significant ischemic brain insult.  
Either way the presence, absence or degree of 
acidosis is not a measure defining brain cell damage.  

73 Ibid, No. 41. 

74     M.C. Hermansen, The Acidosis Paradox: Asphyxial Brain Injury Without 
Coincident Acidemia.  DEV. MED. AND CHILD NEUROLOGIC. 2003, 
45:335-356.   

 75     Kirkendall, C., and Phelan, J.P., Obstetrics and Gynecology 99, (4), 
62S and 63S. 
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  For example, even among children who had experienced a 
sudden prolonged drop in the fetal heart rate due to a 
catastrophic intrapartum event such as a ruptured uterus, only  
32% of the infants who undeniably sustained brain insults severe 
enough to cause damage would meet the essential criteria.  It is 
rather astounding that anyone could advocate these criteria are 
essential when those criteria are wrong 68% of the time among 
those children who have most obviously sustained causally 
related disabling brain damage. Yet the logical appeal that is 
popular among obstetricians is to pretend that the handicap is 
due to some prior hidden event. 
      
  Dr. Hankins, when testifying in Florida, had to explain why 
the absence of the moderate or severe neonatal encephalopathy 
data as a “missing” criterion didn’t refute his opinion that 
severe acute intrapartum asphyxia caused the child’s disabling 
brain damage.  Though the records did not show evidence of the 
onset of a moderate or severe neonatal encephalopathy, Dr. 
Hankins swore that in order to meet that criterion the 
information would depend on the expertise of the person 
examining and the rigor in which the exam was conducted.  Thus, 
noting that a newborn’s level of alertness and irritability 
after birth can wax and wane the absence of any evidence of that 
criterion in that record intended to be essential and thereby 
bar the legal rights of the child in a liability case became 
non-essential when the absence of that information was better 
for the doctors’s legal position.76 
 
  The actual issue of neonatal encephalopathy is more 
involved than the possibility of a superficial exam. The 
presence or absence of identifiable newborn signs depends in 
part on what part of the brain is injured and in part on whether 
brain cell death occurs immediately (necrosis) or later 
(apoptosis).77   Since there is no single unvarying pathway to 

                         
76 See: Id. - #41. 

77 Volpe, Neurology of the Newborn, 4th Ed., Phil. W.B. Saunders (2001) 
pp. 232, 217, noting that a brain injury typically after a longer less 
intense insult produces apoptotic cell death at a later point in time 
without an associated inflammatory response while a more intense, more 
acute insult will more likely produce necrosis with an inflammatory 
response.  Also the text at pp. 297-298, 302-304, 310-312, 315, 317 
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disabling brain damage which invariably injures the brain in the 
same location with the same associated signs and lab data, the 
issue of causation is not amenable to a list of essential 
criteria. 
 
  Premised on Nelson medical logic, even if all other 
criteria apply, only certain C.P. can be linked to asphyxia 
because Dr. Nelson doesn’t find other neurologic deficit as 
predictive. 78  As discussed earlier, this rationale is 
equivalent to maintaining that an auto collision cannot cause a 
ruptured spleen or other non-predictive injuries. 
 
 

 

                                                                               
notes that one neuropathology consequence of the ischemic insult is 
selective neuronal necrosis due to repeated reversible transient 
ischemic events, which individually are not sufficient to produce the 
brain injury. 

 

78 

  See: Hankins Testimony in Gould v. Baptist, Id., #66, p. 52.  
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X.  WHAT MUST OBSTETRICIANS DO TO PREVENT  
DISABLING BRAIN DAMAGE AND OTHER SERIOUS HARM?  

     
                       a. PREAMBLE 
 
 In the same time frame that the ASA was developing their patient 
safety initiatives prominent perinatal leaders79 emphasized the 
importance of identifying as early as possible those mothers, 
fetuses and infants who are at greatest risk, as the means to 
decrease death and disabling life time handicaps such as brain 
damage.  They stated: 
 

“There is increasing evidence that early 
recognition of women with high risk 
pregnancies and of high risk infants, 
followed by appropriate antenatal and 
intrapartum care will reduce the incidence of 
handicapping conditions and the incidence of 
infant mortality.”  

             
 One prominent international author stated that “...nearly 
total safety is obtainable for the full term birth... by a 
combination of careful evaluation of the fetus throughout 
pregnancy and during delivery.  Modern obstetrics has markers 
which detect the risk of fetal distress early enough to extract 
a fetus not yet compromised, as long as the decision and 
execution are fast enough”.   As such, only “rare cases [of 
disabling brain damage] are still unavoidable.” 80 
 

                         
79          See Behrman and Shiono at Page 3 in Neonatal/Perinatal Medicine, 5th          

Edition, 1992, Ed. Fanaroff, Martin. 
 

See also Pauerstein, C.J. Clinical Obstetrics, New York:John Wiley and 
Sons, 1987; Page 8 & 9 and Alderman, E., Prospects for Better Perinatal 
Health, Lancet: 1980; 1:8161:189-192 which outline advances in 
obstetrical-perinatal care. These sources emphasize early and continued 
high risk assessment and improved methods of intrapartum surveillance 
and improved techniques for delivery room resuscitation and 
stabilization of the compromised newborn. 

80       C. Amel-Tison, Neurologic Morbidity of Term Infants as an indicator of Safe 
Obstetrical Practice: Perinatal Events and Brain Damage in Surviving 
Children, Springer-Verlag, 1988, p. 185.  
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 The medical liability issue in this regard does not turn 
on whether unavoidable perinatal brain injury for the full term 
infant is or is not rare nor does the individual case hinge on 
how one defines the word rare.  No plaintiff has in the past or 
currently bases a case on the premises that perinatal brain 
injury is never unavoidable.  As stated earlier in this 
document, the burden of proof is on the plaintiff to allege and 
prove (on a more likely than not basis) that a perinatal brain 
injury was avoidable by due care. 
 
 A preterm birth resulting in a premature neonate is 
associated with complications which can produce disabling brain 
injury and other harm despite the best of care.  Thus no one 
would say that unavoidable brain injury is rare in prematures.  
Still most prematures develop normally and complications which 
cause disabling injury can in individual cases be anticipated 
and either avoided or limited.  Further, in individual cases, a 
preterm birth could have been prevented or limited by safely 
extending the pregnancy to a preterm birth at a much lower risk. 
 
 If by planning interventions to achieve better outcomes 
the ASA could reduce the death rate associated with anesthetic 
procedures from 1-2 per 10,000 to 1 in 200,000, what could 
obstetrical doctors accomplish by also planning interventions?  
  
 The formula to reduce the incidence of serious harm is 
early recognition of women and children at risk followed by 
“appropriate” action designed to reduce the risk of harm.   
Acting diligently to identify children who are “at risk,” and 
timely executing a response before they are compromised, 
undeniably represents the mandatory standard care.  Anything 
else is substandard care.  
 
 b. FOCUS ON FETAL INJURY (LETHAL AND SUBLETHAL) 
 
 The preoccupation with the liability case alleging 
preventible disabling brain injury occurring when the infant 
plaintiff was a fetal patient is explained by the fact that 
compensatory money damages for such a meritorious case is very 
high.  It is pointful to note that ACOG does not seek liability 
immunity from perinatal death (nor do they suggest a system to 
compensate grieving parents and to evaluate such cases for 
substandard care).  The perinatal death can be completely 
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preventible and thus represent a meritorious case.  However, the 
money damage is relatively small thus not creating a financial 
crisis for obstetricians. 
 
 It is therefore pointful to note that a perinatal death 
(occurring before, during or following birth) always is due to 
some complication.  The same complications that produce a lethal 
perinatal event can in sublethal effect produce disabling brain 
injury.  Dr. Hankins co-authored a paper maintaining that the 
intrapartum use of EFM has not reduced the incidence of C.P.  
That paper notes that the use of the EFM had eliminated 
unexpected intrapartum fetal death.81 
 
 As will be discussed in greater detail later, the misuse 
of statistics can create false and misleading conclusions.  The 
C.P. rates and the perinatal mortality (PMR) rates are 
inextricably linked.  Better obstetrical capability (e.g. the 
use of the EFM) and other advances (e.g. better NICU care) have 
dramatically reduced the PMR rate without producing an increase 
in the C.P. rates.  Thus timely caesarean delivery using EFM 
information along with other advances have “rescued” children 
from complications that are potentially lethal and in sub-lethal 
effect can produce disabling brain injury thereby producing a 
“net gain.” 
 
 The “net gain” is a result of better capability but is not 
good enough as obstetrical care can become safer if ACOG would 
do what the ASA did three decades ago. 
 
 During the antepartum time interval (prior to labor), a 
fetus can grow and develop normally without experiencing any 
stresses.  A stress is a mechanical or biological event or 
process that triggers an adaptive protective response.  A 
chronic stress is one that often evolves progressively and 
persists over a longer time frame compared to an acute stress 
that often arises abruptly and often persists more intensely 
over a shorter time frame in comparison to a chronic stress. 
 
 A chronic antepartum stress may impact the developing 
fetus.  If such a stress does arise, it may to some degree 
                         
81 S.L. Clark, G.D.V. Hankins.  Temporal and Demographic Trends in 

Cerebral Palsy, Am.J. OB-GYN; 2003; 188:628-33. 
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compromise the fetus and if it persists, such impact can 
ultimately be fatal.  Labor (intrapartum) unlike the antepartum 
time interval always produces fetal stress (mechanical and 
hypoxic) which always creates the potential for harm (fatal or 
sublethal) if those stresses become excessive.  Thus when Dr. 
Hankins paper noted that the use of EFM eliminated unexpected 
intrapartum death that meant that EFM information could identify 
potentially lethal stresses and timely action such caesarean 
delivery [when required] could remove the fetus from harm’s way.  
What existed prior to EFM (unexpected intrapartum death) was 
thus no longer occurring.  The proper use of the EFM information 
and the timely response then virtually eliminated  what 
previously was an unexpected bad outcome because the bad outcome 
was no longer unexpected.  
 
 The same principles apply to antepartum care as chronic 
stresses can produce death or disabling brain injury and if 
labor stresses are superimposed on fetal patients already 
compromised and thus vulnerable that sequence of events 
increases the likelihood of a bad outcome. 
 
 It is our intention to develop the relevant information 
meaningfully by discussion of the relationship between 
antepartum and intrapartum care and by noting due care requires 
anticipation and timely response to either avoid or limit 
complications which can have a lethal or sublethal effect. 
 
 c. ANTEPARTUM CARE AND THE BIOPHYSICAL PROFILE (BPP) 
 
 Standard obstetrical thinking recognizes that antepartum 
(prior to labor) fetal surveillance plays an important role in 
the obstetrical management of women at risk for placental oxygen 
and nutritional insufficiency.  When test results are abnormal 
reflecting possible jeopardy, corrective measures can be 
undertaken. 82 
 
 Biophysical profile (BPP) scoring was developed to detect 
chronic fetal compromise. The fetal responses to asphyxia are 
                         

82 

 Huddleston, J.F. & Brown, P.C. pp. 120-121 in Neonatal/Perinatal 
Medicine 5thEd., 1992 Ed, Fanaroff/Martin. 
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complicated, and these responses have multiple and varying 
experiences.83   
 
 An evolving chronic stress does not initially overwhelm 
fetal protective adaptive responses allowing the fetus to adapt 
and “reset” himself or herself to the new hostile stressful 
environment.  This ability to “reset” creates a window of 
opportunity to avoid harm provided the responsible doctors 
understand that the ability to adapt (compensate) is limited and 
the “reset” fetus is now more vulnerable. 84 
 
 The fetal compensatory responses to a chronic stress can 
create mixed signals (e.g. normal impulse to move and exercise 
and an adaptive response to not move and conserve energy in the 
face of a stress).  Thus the BPP scoring system was designed to 
assess where the fetus was on a pathway to harm and studies 
using short term (e.g. fetal distress in labor) and long term 
(e.g. development of C.P.) end points confirmed the value of the 
scoring system. 
 
    In a retrospective 5-year comparative study, the incidence 
of cerebral palsy among a high risk population managed with the 
biophysical profile was 1.33 per thousand compared with a rate 
of 4.74 per thousand in the overall population.  Further, the 
study revealed a more than 300-fold difference in the incidence 
of cerebral palsy for the extremes of the biophysical profile 
score.  Fetuses who had a normal biophysical profile score just 
prior to delivery had a cerebral palsy rate of 0.82 per thousand 
while fetuses who had a score of 0 out of 10 had a cerebral 
palsy rate of 250 per one thousand births. 85      
 

                         
      83      Harman, etc., Fetal Biophysical Variables and Fetal Status in Asphyxia 

and Fetal Brain Damage, ed. By Maulik, 1998, pp. 279-83.    

84 C.R. Harman, Assessment of Fetal Health, Chapter 21 in Maternal-Fetal        
Medicine, 5th Ed., Ed. R.K. Creasy and R. Resnick (2004). 

      85     Manning, F.A. et al., Fetal Assessment Based on Fetal Biophysical 
Profile Scoring; The Incidence of Cerebral Palsy in Tested and Untested 
Perinates. Amer. Journ. Of OB-GYN, 1998, 178:696-706. 
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 It is very clear that just like an appropriate use of 
intrapartum monitoring can help to prevent disabling brain 
damage [and death], an appropriate use of the BPP can also help 
to prevent disabling brain damage [and death].    
 
 ACOG’s statement in the “Encephalopathy” document with 
regard to the B.P.P. is:  
 

“A retrospective study using biophysical profile as 
the primary means of surveillance reported the 
incidence of cerebral palsy was 1.33 per 1,000 in the 
group with biophysical profile and 4.74 per 1,000 in 
those patients not monitored with biophysical profile 
testing.”   

 
“There is evidence that abnormal test results are 
found more frequently in patients with abnormal 
neurologic outcome.  However, the predictive value of 
antenatal testing remains poor  because of the high 
frequency of abnormal test results in patients with 
normal outcome. 86 

 
 The ACOG creators of “encephalopathy” (Dr. Hankins as 
chairman) had to know that a normal outcomes following an 
abnormal test result reflects that the B.P.P. data when properly 
used can prevent C.P. and other bad results (e.g. death).  Thus, 
their medical double talk injecting a lack of “predictive value” 
is the exact opposite of what they should have but did not say.  
Identifying a pedestrian in a cross-walk should be followed by a 
“high frequency” of “normal outcomes” (not hitting the 
pedestrian with a car).  Thus, pedestrians in the cross walk are 
not “predictive” of injury if due care is used.     

 The ACOG document conspicuously fails to emphasize that 
the BPP is an important tool that can be used to identify 
children at risk for disabling brain damage and therefore must 
be used as part of a mandatory strategy to remove children from 
harm’s way.  

  

                         
86 See “Encephalopathy” Id, Footnote No.38, p. 27. 
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d. INTRAPARTUM CARE AND THE USE OF THE EFM 

 Standard obstetrical thinking recognizes that the labor and 
delivery process resulting in vaginal birth is one of the most 
physiologically stressful events any human will ever face.  
Although most children tolerate this stress without adverse 
consequence, some sustain insults and survivable damage may 
include various degrees of insult to the brain.  The response of 
the fetus to such stress depends in part on any preexisting 
compromise, the intensity and duration of the intrapartum stress  
and the ability of the labor team to assess the situation 
accurately and to react appropriately. 87 

 The standard definition of fetal distress is a precarious 
fetal condition, which if allowed to persist, may lead to 
permanent damage or death.  By using this definition that idea 
suggests that if the stress is recognized within a reasonable 
time, damage may be averted.  Thus according to these 
obstetrical authors it would seem unreasonable and even 
counterproductive to insist on diagnostic criteria so strict as 
to encourage postponement of appropriate intervention until 
actual or probable damage has occurred. 88 

 ACOG has published clear and unambiguous educational 
information to the maternal consumer stating that during labor 
the monitor can alert “your doctor” to warning signs that will 
enable your doctor “to take steps to help your baby.”  Mothers 
are told that if the heart rate monitor pattern is abnormal 
“your doctor” might take steps to help by giving you oxygen and 
IV fluids and steps to weaken your contractions (in-utero 
resuscitation).  However, if the information “suggests” your 
baby has a problem your doctor may decide to deliver right away 

                         
      87      Huddleston, J.F. & Freeman, R.K., p.100 in Neonatal/Perinatal Medicine 

5thEd., 1992 Ed, Fanaroff/Martin. 

      88     See: Id, 87 at p.100. 
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and it is most likely that your doctor will opt for caesarean 
birth.89   

 Each mother so educated is thus led to believe that her 
obstetrical doctor does use the EFM because if the EFM 
information “suggests” a problem, action most likely a caesarean 
delivery, will be done right away to help her baby.  

   Currently, a New York State obstetric safety initiative  
program sponsored in part by ACOG urges “vital training” on how 
to interpret, communicate, and effectively respond to FHR 
tracings to help improve perinatal outcomes.  Noting that the 
EFM is the most widely implemented method of intrapartum 
surveillance, the message is that “when the information is 
appropriately” used it can warn the obstetrical team of fetal 
complications that “lead to injury” including “brain damage.”90 
By implication, there must be an appropriate use of the EFM 
information and common sense is that the only appropriate use is 
to see the warning signs and act before there is an injury such 
as brain damage. 

 ACOG has used its influence to discontinue the use of the 
term “fetal distress” because allegedly using those words may 
result in inappropriate action by an obstetrician such as an 
unnecessarily urgent C-section delivery.91  ACOG notes that in 
the past those who used the term fetal distress sometimes 
delivered a “vigorous child.”  Hence, by using the term “non-
reassuring fetal status” these new words will not be interpreted 
to mean that the child was really “ill.”  ACOG maintains that 
its new term “nonreassuring fetal status” is an acknowledgment 
of the “imprecision inherent in the interpretation of the data.”   

                         
89 ACOG Patient Education: Fetal Heart Rate Monitoring During Labor 

(2001).  A mid-wife can manage a normal pregnancy and a normal labor 
and delivery.  A general surgeon could easily learn how to do a safe 
cesarean delivery.  ACOG educates their maternal patients by leading 
them to believe that obstetricians (as opposed to a G.P.) really are 
necessary to ensure delivery of a healthy baby. 

90 N.Y. State’s Obstetric Safety Initiative: Providing Excellence in 
Electronic Fetal Monitoring (2009). 

91 ACOG Committee Opinion No. 303, Oct. 2004, Inappropriate Use of the 
Term Fetal Distress and Birth Asphyxia. 
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 Obstetricians, like all other doctors, are required to 
understand the strengths and limitations of the information 
available to them in a specific clinical setting. ACOG should, 
of course, urge that the obstetrician not overreact by doing an 
unnecessary emergency C-section provided ACOG also urges [which 
it does not] that it is mandatory not to under react.  ACOG 
should also emphasize that delivery of a vigorous child is not a 
bad thing but a good thing because it is more likely that a 
child vigorous at birth is further from a threshold of 
irreversible harm than a depressed child.  ACOG should, but 
does not, state that the obstetrician must be present, and must 
confirm that no fetal distress exists meaning that the fetus is 
not in a precarious condition that can lead to brain injury. 

 There is no logical reason to change the words “fetal 
distress” to the words “non-reassuring” other than an intention 
to promote a liability defense.  It is not possible that anyone 
could believe the use of the words “fetal distress” would 
trigger an unnecessary emergency cesarean delivery or that 
obstetricians could not understand that whatever words are used, 
the issue is whether the fetus is or is not in a precarious 
condition that can if it continues lead to harm. 

 Instead of requiring better education to make certain each 
obstetrician can use the information to distinguish precarious 
(unsafe) from safe and instead of using the tort system to 
promote an incentive to be present, vigilant and effective, 
their focus is on liability defense.  Here again we see a 
disconnect from what the civil justice system is and how it 
connects to medical ethics.  “Fetal distress” is a term focused 
on the fetus.  “Non-reassuring” is a term focused on the doctor.  
Promoting the idea that labor is not really dangerous for each 
fetus and all the doctor need do after the fact is say “I was 
reassured” is unsafe for the fetus. 

 In TB-163 ACOG cited a study promoting the idea that the 
EFM does not prevent brain damage.92  The actual study was 
designed to assess the difference, if any, between continuous 
                         
92 K. Shy, et. al., Effects of Electronic Fetal Heart Rate Monitoring as 

Compared with Period Auscultation, on the Neurologic Development of 
Premature Infants.  NEW ENGLAND JOURNAL OF MEDICINE (1990) Vol. 322, 
pp. 588-593.   
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electronic monitoring and the periodic use of a stethoscope 
(auscultation) in a population of preterm fetal patients known 
to be at high risk for brain injury and death during labor.  The 
structured program of periodic auscultation resulted in much 
faster reactions to abnormal fetal heart rate patterns.  The 
study found that the risk of cerebral palsy increased with the 
duration of the abnormal fetal heart rate patterns. The median 
time to delivery after diagnosis of the abnormal fetal heart 
rate patterns was 104 minutes with the electronic fetal monitor 
as compared with 60 minutes with periodic auscultation.   

 Increased duration of an abnormal fetal heart rate  
(representing increased duration of stresses threatening 
hypoxic-ischemic damage) did increase the incidence and 
therefore risk of cerebral palsy.  Hence, ACOG, seemingly 
preoccupied with the idea of “proving” that electronic fetal 
monitor information does not help prevent brain damage, cited a 
study which did prove that any abnormal fetal monitor 
information is crucially important because a timely response is 
crucial, since the longer the baby is stressed the more likely 
it is that irreversible brain damage will occur.    

 Auscultation identifying an abnormal fetal heart rate 
triggered a delivery (on average) in 60 minutes.  In order for 
the record to document that initial abnormality somebody had to 
be at the bedside aware of what he or she was hearing.   

 EFM identified on a tracing an abnormal fetal heart rate 
but delivery (on average) occurred 104 minutes later.  The 
additional time (44 minutes) did produce additional brain 
injury. The abnormality was there to be seen on EFM (in greater 
detail with greater specificity than with auscultation).  
Therefore, the logical question is why was there a greater delay 
in delivery with the EFM group?  If we eliminate the idea that 
the health providers were deliberately exposing children in the 
EFM group to more stress, the only logical remaining explanation 
is that with EFM they were not paying attention.  EFM can be 
recording the fetal heart rate continuously and yet the labor 
team may not be diligently looking.     

 The failure of the authors of this study paper to explain 
the inconsistency in their paper and the acceptance by the 
obstetrical peer reviewers of the idea that EFM doesn’t help to 
prevent C.P. compared to auscultation when it is apparent the 
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problem was not with the EFM information but rather the lack of 
timely response to the information again gives insight into 
ACOG’s influence.    

 ACOG has in the past and currently in its most recent 
intrapartum FHR monitoring Practice Bulletin93 states that since 
available limited data does not show a clear benefit for the use 
of EFM over intermittent auscultation, either option is 
acceptable in a patient without complications.  The ACOG 
document adds, however, that labor with high risk conditions 
(e.g., suspected fetal growth restriction, preeclampsia, and 
Type 1 diabetes) should be monitored with continuous FHR 
monitoring but makes no effort to explain what the advantage of 
the EFM is for the fetal patient in these high risk situations 
nor does it try to give any guidance as to what should be done 
and when the doctor should act. 

 Since auscultation gives intermittent rather than 
continuous information; since the information from auscultation 
is far less specific (e.g. one cannot determine baseline 
variability or FHR accelerations); since the information that is 
obtained may be inaccurate (e.g. FHR late decelerations seen on 
a tracing are often missed on auscultation94); and since 
auscultation is not practical based on nursing staff ratios, 
there must be a reason why ACOG persists in leaving open the 
auscultation option.  The only logical reason for keeping the 
auscultation option open is to promote the idea that EFM 
information is not very good information as part of a practice 
guideline that is conspicuously and purposefully ambiguous. 

 A recent task force formed to choose the words to 
communicate about the EFM information resulted in a three-tiered 
label for EFM information including a normal and abnormal label 
and thus led to the current (2009) Practice Bulletin.  The third 
                         
93   ACOG PRACTICE BULLETIN: Clinical 

Management Guidelines for 
Obstetrician-Gynecologists No. 106, 
July 2009.  

94 F. C. Miller, et. al.  FHR Pattern Recognition by the Method of 
Auscultation: OB-GYN 64: 332, 1984 - noting that auscultation led to a 
failure to recognize significant FHR patterns by as much as one-third 
of the time making it unacceptable in modern obstetrics. 
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tier label is now “indeterminant.”95  The task force included 
Dr. Hankins. A task force member who also wrote the editorial 
stated that members of the committee had significant concerns 
with the wording “....fearing its potential legal 
implication.”96 

 A terminology change urged by the task force did away with 
the word hyperstimulation to characterize a contraction pattern 
and replaced it with the word tachysystole.  The change in 
semantics can only be intended to eliminate the word “hyper” 
from the courtroom. Contractions are an independent variable and 
can occur too frequently or too strongly or last too long and if 
any or all of these events occur there can be too much stress 
for the fetus. With or without a hyper contraction pattern (or 
if you must use a different word - a tachy contraction pattern) 
focusing on the contractions promotes informed interpretation 
into the FHR cardiovascular response.   Urging the team to pay 
attention to what is creating the stresses and to note hyper (or 
tachy) information is worrisome is part of what is not said. 

 One group published a five tiered FHR tracing protocol. 
Whatever the pluses and minuses of that five tiered protocol 
are, we note that the paper at least incorporates the idea of 
correlating the EFM information with a concept of fetal 
compensation leading to decompensation.97  

 Each doctor who is responsible for the well-being of a 
patient requires information so the doctor can communicate with 
the patient (or in the case of a fetus the patient’s mother).  
With an awareness that during labor each fetus is experiencing a 
series of repetitive stresses the obstetrician requires 
information as to how that fetal patient is doing. 

                         
95 The 2008 National Institute of Child Health and Human Development 

Workshop Report on Electronic Monitoring: G.A. Macones, G. Hankins, 
C.Y. Spong, et. al. OB-GYN 2008; 112:601-6.  

96  C.Y. Spong, Electronic Fetal Heart Rate Monitoring, Another Look.  OB-
GYN - 2008; 112:506-507. 

97 J. T. Parer, et. al.  A Framework for Standardized Management of 
Intrapartum Fetal Heart Rate Patterns.  AM. J. OB-GYN 2007: 197:26e1-
26e6. 
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   In labor it is reasonable for the obstetrician to in effect 
want to ask the fetus “Are you doing o.k. and can you safely 
continue” and the obstetrician must have an answer to the 
question. If normal means reliable information from the fetus 
that “I’m sure I’m o.k. and I’m sure I can safely continue to 
tolerate this potentially dangerous journey”  that is a useful 
answer.   

  If “abnormal” information reliably means “I’m sure I’m in 
trouble and decompensating and require immediate rescue,” that 
is an answer requiring immediate action, usually cesarean 
delivery. The newest guidelines do not even mention cesarean 
delivery as an option for “abnormal”.    

   No legal, moral, or ethical obligation exists on the part 
of the fetus to sustain a burden of proof when EFM information 
is not as unequivocal as the aforesaid “normal” or “abnormal.”  
On the contrary, it is the proactive professional obligation of 
the obstetrician to seek an answer and if the answer is “I’m not 
sure if I’m o.k. and I’m not sure I can tolerate more” the 
obstetrician must pay attention and must do something rational 
to protect the fetal patient. 

 The obstetrician might like to know what the fetal pH is 
but the bottom line issue relates to a decompensation that can 
occur within the brain contributed to by head compression 
(leading to ischemic damage) and/or globally contributed to by 
hypoxia (also leading to ischemic brain damage). 

 With a failure to progress and a contraction pattern 
previously labeled hyperstimulation (now called tachysystole) a 
meaningful answer from the fetus would not be “I’m not yet 
acidotic.”  The reason why dystocia appropriately produces most 
caesarean deliveries is because excessive mechanical forces 
(head compression) can produce ischemic brain damage.  

 Dr. Hankins has stated in independent testimony that the 
overwhelming value of the EFM is that it demonstrates “... that 
the fetus is tolerating the process.”  According to Dr. Hankins, 
good studies show that EFM information “... properly acted on 
can prevent injury in some circumstances” and he believes he and 
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doctors that he works with have used the EFM to prevent 
neurologic injury.98 

 Demonstrating that a fetus is tolerating the labor process 
is a crucially important piece of information that can support 
the idea that the doctor should allow the process to continue. 
If, however, the information reflects that the fetus is not 
tolerating the process, then the information can be used to 
prevent brain injury and Dr. Hankins has so acknowledged in 
expert testimony.  Yet, Dr. Hankins has contributed to 
literature maintaining that neither EFM or any other obstetrical 
method can prevent C.P.  Why doesn’t the “Encephalopathy” 
document and other ACOG statements emphasize that the EFM 
information can be used to prevent brain injury if the 
information is properly acted on?  Such an affirmative proactive 
statement would be in the best interest of all fetal patients. 

 Concerning the “Encephalopathy” document, Dr. Hankins has 
acknowledged that he was the Chairman of the Committee that 
created the document.  He further acknowledged that the book has 
become a “lightening rod” in birth injury cases.  He agreed that 
encephalopathies can come as a result of “mechanical” reasons.  
He further agreed that trauma and ischemia are potentially 
additive and that additive stresses can affect the ultimate 
outcome for a patient.  Yet, he acknowledged that the 
“Encephalopathy” document did not go into mechanical reasons for 
encephalopathy in any great length.99 

 The “Encephalopathy” document created under Dr. Hankins’ 
chairmanship was intended to be a “lightening rod” in birth 
injury cases because it was intended to be used to discourage 
and limit cases.  Since labor itself involves simultaneous 
hypoxic and mechanical stresses and since either independently 
or in combination with one another can produce an 
encephalopathy, it makes no sense not to include a discussion 
that emphasizes the mechanical stress which is also occurring 

                         
98 Gould v. Baptist Healthcare of Oklahoma: District Court of Garfield, 

State of Oklahoma, Case #CJ-03-138-01 (March 3, 2007) pp. 9, 45. 

99 Gould v. Baptist Healthcare of Oklahoma: District Court of Garfield, 
State of Oklahoma, Case #CJ-03-138-01 (March 3, 2007)  pp. 47-49, 59, 
60. 
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with the hypoxic stress potentially can be additive.  The entire 
document makes no sense  for reasons stated (and conceded by Dr. 
Hankins in his Florida testimony). 

 Dr. Hankins has stated in independent testimony that 
hyperstimulation refers to excessive frequency of contractions 
or increase tone of contractions.  He has also stated that 
hyperstimulation can produce fetal distress or it can produce an 
abruption of the placenta or it can produce a uterine rupture.100 

 Yet, the ACOG committee that he was on with regard to fetal 
monitoring guidelines eliminated the use of the word 
hyperstimulation.  Conspicuously the current and past ACOG 
guidelines fail to focus on the important aspect of looking at 
the contractions. If the contractions occur too frequently or 
last too long or are too great a strength (or any combination) 
those events can cause (as Dr. Hankins acknowledges testimony) a 
catastrophe for the fetus.  Why then would ACOG support the idea 
of eliminating the word hyperstimulation if not for the idea of 
trying to protect doctors in lawsuits?  Clearly, then ACOG 
should in a proactive manner be using the word hyperstimulation 
to be specific about any one of the three potential problems 
that must be part of the EFM use. 

 Concerning the fetal heart rate tracing, Dr. Hankins has 
acknowledged that one must assume that the baby is experiencing 
some stress and one must then make a determination as to whether 
the baby is still compensating or is decompensating, so as to 
determine how fast the baby must be delivered. 101 Dr. Hankins 
has acknowledged that one could look at a fetal heart rate 
pattern and determine that it is consistent with a fetus 
experiencing a hypoxic-ischemic injury. Thus, according to Dr. 
Hankins, using “common sense” the doctor knows that the longer 
the insult continues the more likely the injury will occur and 

                         
100 Gould v. Baptist Healthcare of Oklahoma: District Court of Garfield, 

State of Oklahoma, Case #CJ-03-138-01 (March 3, 2007), p. 44. 

101 Lemons v. San Jacinto: District Court of Harris County Texas, Case No. 
95-44210 (Testimony 8/18/97), p. 118)    
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the greater the magnitude of the injury.  Thus, the faster one 
gets the baby out the better the outcome.102   

 According to Dr. Hankins, one can look at a fetal monitor 
pattern and make an assumption that an emergency exists and 
makes an assumption that he cannot count on the pattern 
resolving. Information in that setting that is reassuring 
supports the idea that the baby has not depleted his or her 
reserve and therefore there is some amount of minutes to get the 
baby delivered. 103  

 Thus, Dr. Hankins acknowledged that what he does and what 
he teaches is to make decisions based on the “best information” 
and he acknowledged that he would “always rather be safe than 
sorry.”104   

 Why then is a credo of “better safe than sorry” not front 
and center in every ACOG communication concerning antepartum and 
intrapartum care?  Why then does the ACOG discussion not include 
focused information concerning the strengths of the EFM 
information (which is that it can demonstrate when the fetus is 
safely tolerating the process) and the limitations of the 
information (which are that it does not give a precise time 
table to decompensation and a threshold for irreversible harm)? 
Why not emphasize the “common sense” that because the longer the 
insult continues the more likely it is that injury will occur 
and increase, so therefore it is mandatory to be diligent and 
act promptly?  Why not emphasize the fact that one cannot count 
on an abnormal pattern resolving and that one must be “better 
safe than sorry?”   

 

                         
102 Wisehart v. The Galen of Kentucky: State of Kentucky, Jefferson Circuit 

Court, Division 5: Case No. 98-Ci-01480 (Testimony 8/10/99, pp. 29, 32, 
33).         

103 Winston v. United State of America: United States District Court, 
Western District of Kentucky at Louisville; Civ. Action No. 3:95-CV-
785-F (Testimony 10/17/97), pp. 34, 105, 106. 

104 Nalder v. West Park Hospital: United States District Court of the 
District of Wyoming: Civ. No. 98 CV-o52 (Testimony 6/4/99), pp. 126, 
127.         
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  Dr. Hankins has acknowledged that the standard of care does 
not condone wasting time with a fetus that is in trouble because 
moving expeditiously is the goal to get the greatest benefit.105   
Why are these common sense statements not part and parcel of 
ACOG-inspired mandates? Dr. Hankins has acknowledged that in the 
face of an emergency most obstetricians could get the baby out 
from 1 to 3 minutes. 106 

 Preoccupied with the idea of creating words and phrases 
that will not be used against the obstetrician in the liability 
case and preoccupied with the idea of creating “purposefully 
ambiguous” guidelines so that the obstetrician will have a legal 
defense, and preoccupied with the idea that it is best for the 
legal defense that bad things rarely occur for the fetus during 
labor and delivery, we have had for more than three decades 
“politically correct” writings that have lost track of the 
medical mission.  

 If radiologists re-reviewed mammograms previously reported 
to be negative and concluded that only in retrospect, now aware 
the patient has cancer do they see the mass, that kind of 
“study” would need to explain why the abnormality that is there 
to be seen was not and should not have been seen in the first 
place.  Since the only important reason for the image was to 
find a mass that might be malignant, the initial mindset should 
have presumed a mass is there until proven otherwise. If this 
hypothetical study did not make clear why the mass seen in 
retrospect was not seen de novo, the “study” would reek with 
contrivance. 

 ACOG currently and in the past emphasizes “studies” which 
allegedly prove that if it is known there is a bad neonatal 
outcome a reviewer may then change the EFM interpretation and 
then more likely find evidence of fetal hypoxia. Thus, ACOG in 
its prior bulletin (#70-2005) said reinterpretation “is not 
reliable” and currently states reinterpretation “may not be 

                         
105 Gould v. Baptist Healthcare of Oklahoma: District Court of Garfield, 

State of Oklahoma, Case #CJ-03-138-01 (March 3, 2007), p. 25. 

106 Bryce v. Columbia Hospital: Superior Court of the District of Columbia: 
Civ. Div. State of Connecticut; Civ Action No. 02 CA-0139 (Testimony 
5/24/04) p. 49. 
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reliable.”107  Missing is any effort to explain why what was 
there to be seen in the first place was not seen denovo and any 
effort to explain how to make certain such misreadings never 
occur again.  

 If a lack of oxygen type trouble can be seen on EFM in 
retrospect knowing a bad outcome, the very same lack of oxygen 
type trouble is there to be seen before the trouble is allowed 
to harm the child. If the current and past ACOG bulletins 
promoted the need for an educated understanding of the EFM 
information and emphasized that the doctor must presume the baby 
is in a precarious condition until the doctor can establish the 
baby is safe and uncertainty must be resolved in favor of 
protecting the child that focus should lead to seeing what is 
there to be seen de novo. 

 Physicians do have a natural bias when reviewing the 
quality of care of another physician which bias is to “protect 
their own, sometimes at the expense of patients” and for that 
reason have  been “inept and ineffectual” with regard to self 
policing.108  Any physician who reviews EFM tracings or any other 
records after the fact must know that the fault of a fellow 
physician is at issue.   

 When looking at closed cases and/or any other rereview, 
doctors must rise above their natural bias which is to support 
their colleagues.  An alleged outcome and hindsight bias is 
equivalent to excusing a driver from striking a pedestrian if 
the driver simply explains he or she did not see the pedestrian 
when in fact the pedestrian was there to be seen if the driver 
looked carefully. 
                         
107 ACOG Practice Bulletin: Clinical Management Guidelines for OB-GYN No. 

106 - July 2009. Not cited by ACOG is a study demonstrating how 
obstetricians can use EFM information to determine when to intervene 
(Keith, R.D., etc., A multicenter comparative study of 17 experts and 
an intelligent computer system for managing labor using the cardiogram. 
BJ06 1995; 102:688-200). Also, not cited is another paper showing how 
compulsary EFM education was associated with a 50% reduction of 
neonatal encephalopathy.  (Draycott, etc.  Does Training in Obstetric 
Emergencies Improve Neonatal Outcome?  BJ06 2006; 113:117-82). 

108  Robert M. Wachter & Kaveh G. Shojania, Internal Bleeding: The Truth 
Behind America’s Terrifying Epidemic of Medical Mistakes (2005) at 322-
323. 
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 ACOG has sent clear unequivocal signals in the form of 
patient education to the obstetrical mother. The State of New 
York cosponsored by ACOG promotes the idea that the appropriate 
use of the monitor can prevent brain injury.  Yet at the same 
time, ACOG promotes inconsistent signals that the EFM gadget is 
useless.  The explanation for doing away with words like “fetal 
distress” and “hyperstimulation” are preposterous.  If ACOG has 
information that some of their obstetricians were using the word 
“fetal distress” and then jumping into unnecessary emergency C-
sections, they should condemn that practice.  If information is 
imprecise, their obstetrical members must be with the patient 
and must make decisions that resolve issues of uncertainty in 
favor of protecting the child.  Instead of promoting legal 
defenses ACOG in the past and currently, should be promoting the 
idea that it is not the moral or ethical burden of the fetus to 
prove that he or she really is in trouble but rather the job of 
the doctor to establish the opposite. 

e. CESAREAN DELIVERY    

 Much of ACOG inspired writing in the past has maintained 
that fetal monitoring and fear of lawsuits have promoted 
unnecessary cesarean deliveries (C.D.) producing an undesirable 
increase in the C.D. rate.  Fear of a lawsuit is not a medically 
or ethically defensible reason for C.D. 

 The use of EFM should not result in a caesarean delivery 
(C.D.) unless first the obstetrician properly understands the 
EFM information.  Then C.D. becomes a proper use of the EFM 
information if C.D. is in the best interest of either the fetal 
or maternal patient.  An indication to do a C.D. means that the 
procedure is chosen in the best interest of the maternal and/or 
fetal patient.  However, information of an existing complication 
threatening mother and/or fetus is not required to justify a 
C.D. since C.D. can properly be done prophylactically.  A recent 
ACOG editorial advocates for the use of prophylactic C.D.109 

                         
109 

 Hale, R.W. & Harer, W.B. Elective Prophylactic Cesarean Delivery: 
Editorial: ACOG Clinical Review, March-April 2005 - Vol. 10        
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 Labor creates the potential for mechanical injury to the 
mother producing for example incontinence.  Thus a prophylactic 
C.D. has potential advantages to the mother (avoiding labor 
created injury).  Additionally, prophylactic C.D. also 
eliminates for the mother surgical risks when and if a C.D. must 
be done under more urgent circumstances as for example an 
emergency crash intrapartum C.D.  Thus elective C.D. has become 
an increasing used option.110  C.D. though a surgical procedure 
that carries “risk” and therefore should never be undertaken 
lightly, is nevertheless “safe” for both mother and fetus in 
that one can rationally anticipate that with proper precautions, 
the C.D. procedure itself should not cause harm to either mother 
or baby.111 

 The authors of the ACOG editorial noted that the facts to 
support elective prophylactic C.D. as a rational choice 
continues to mount in contradiction to a so-called politically 
correct “truth” that trial of labor had to be better. Pointfully 
this politically correct truth is erroneous information created 
in large part by ACOG’s desire to make it appear that C.D. 
doesn’t prevent harm.  The ACOG editorial noted that vaginal 
births may be nature’s way, but nature’s way has always been 
hazardous and still is when C.D. is not a readily available 
option.   

  On the same subject, another leading authority noted that 
C.D. can benefit the infant because a significant number of 
labors are complicated by fetal hypoxic-ischemic encephalopathy, 
and that C.D. would eliminate a “significant” number of such 
compromised children and also might create “enormous savings 
associated with reduced malpractice awards.”112 

                         
110 Miekle, S.F., etc.  A National Estimate of Elective Primary Cesarean 

Delivery Rate, OB-GYN, 2005; 105:751-6.    

111 The American College of Surgeons notes that in most instances C.D. is 
not considered a dangerous or risky procedure.  A.C.S. Cesarean 
Childbirth. (Dec. 11, 2003). 

 

112 Lockwood, C.J., Contemporary OB/GYN 2/25/05.  Please note that ACOG 
currently and in the past has promoted the false idea that such 
intrapartum hypoxic-ischemic events are “rare.”  This expert notes 
these events occur a significant number of times. 
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  Dr. Hankins, in independent testimony, has stated that 
caesarean sections, on request, prior to labor, would reduce 83% 
of neonatal encephalopathy. 113  

 C.D. is an important obstetrical tool.  When an appropriate 
indication for C.D. exists (prophylactically or otherwise) and 
when C.D. is timely utilized it can prevent disabling brain 
damage.  

 We intend to dovetail this discussion with what we will 
refer to as the Clark patient safety program discussed next in 
the Risk Management Section.  The Clark patient safety program 
included a liberal use of C.D. for arrest of labor and abnormal 
EFM information.  They noted that they would refuse to “tough 
out” a difficult delivery in order to achieve a better (lower) 
C.D. rate since the C.D. is a process alternative and the C.D. 
rate is not a quality or outcome measure.  Yet they actually 
produced fewer bad outcomes, fewer lawsuits and fewer C.D.s.  
How?  Logically by focusing on the perinatal issues (labor 
progress and EFM information), they could do those C.D.s 
indicated and those vaginal deliveries that were safe. 

 The issue is not limited to acute intrapartum asphyxia with 
a diagnosis of fetal distress leading to a timely emergency C-
section.  The issue relates to a broader approach that begins to 
assess risk and potential fetal compromise antepartum and then 
continues to assess risk and potential compromise intrapartum. 
In this context we should see what risk management has revealed 
and what ACOG has promoted in response.   

                                                                               
  
113 Gould v. Baptist Healthcare of Oklahoma: District Court of Garfield, 

State of Oklahoma, Case #CJ-03-138-01 (March 3, 2007), at p. 50 
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XI.  WHAT HAS OBSTETRICAL RISK MANAGEMENT REVEALED ABOUT            
SUBSTANDARD OBSTETRICAL CARE? 

 The Physician’s Insurers Association of America (PIAA) 
published in 1998 a Malpractice Claim’s Study of Neurologic 
impairment in Newborns.114  The publication includes a list of 
risk management recommendations that correspond to the findings 
of the most prevalent problems in the management of pregnancy, 
labor and delivery.  The PIAA maintains that their “suggestions” 
are provided with the intention of improving patient care and 
minimizing malpractice losses. 

 The list of recommendations includes a statement that 
electronic fetal monitoring can be an effective management tool 
in labor to identify possible infant complications.  The PIAA 
also urged prompt communication at the earliest sign of fetal 
distress as essential.  They note that action is required 
promptly for any positive or questionable diagnostic finding. 

 We would like to note that the undeniable logic and common 
sense of these “suggestions” is totally consistent with what we 
have been stating represent mandatory minimum requirements 
consistent with the doctor’s ethical mandate.  The EFM can 
identify “possible” complications.  Prompt action is required 
even if the diagnosis is questionable.  The prompt action is the 
result of communication which should occur at the “earliest” 
sign of a complication. 

 A study performed in England, Wales and Northern Ireland 
was undertaken to evaluate stillbirths, neonatal deaths, and 
children who survived with neonatal encephalopathy.115  The study 
found that only 14% of the encephalopathy cases and only 15% of 
the children who died were judged not to have sub-optimal care.  
In fact, 86% of the newborns with brain insult were the victims 
of sub-optimal care.  Significant or major instances of sub-
                         

114     PIAA Study of Medical Malpractice Claims of Neurologic Impairment in 
the Newborn, 1998.  Please see discussion of Risk Management and 
Claim Management Practices for New York’s Medical Liability Insurers, 
set forth in Section I - Introduction. 

115     Draper, E.S., etc.  A Confidential Enquiry into Cases of Neonatal 
Encephalopathy.  ARCH. Dis.  Child, Fetal Neonatal. E.D. 2002; 
87:F176-180. 
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optimal care were identified in 64% of the encephalopathy cases 
and in 75% of the deaths.  

 One can see an overlap between the PIAA risk management 
recommendation list and the itemizations in the European study 
of what they maintain was sub-optimal care.  For example, 
failure to identify abnormal heart rate patterns and failure to 
communicate during labor the abnormal heart rate tracings, were 
important items on their list of occurrences of sub-optimal 
care. 

 One does not need to be a medical or legal rocket 
scientist to understand that failure to identify any actual or 
even questionable EFM abnormality at the earliest possible time 
and failure to promptly act in a proactive way to protect the 
fetal patient is suboptimal care because delay and/or inaction 
can lead to lethal or sub-lethal (encephalopathy) consequences. 

 Can obstetrical risk management without using any “tort 
reform” to in any way limit the full legal rights of children 
produce quality obstetrical care and a reduction in liability 
claims?  We have cited earlier in this document certain 
proactive efforts emphasizing how better communication can 
produce better outcomes for patients. 116    

 In August of 2008, an article we refer to as the Clark 
Patient Safety Program entitled: “Improved Outcomes, Fewer 
Cesarean Deliveries, and Reduced Litigation: Results of A New 
Paradigm in Patient Safety,” was published.117 The article 
concluded that with a “redesigned patient safety process” in 
place, they had a “dramatic decline in litigation claims” and 
yet there was actually a reduction in the primary cesarean 
delivery rate.     

 Most insightful is the statement in the paper that “one 
traditional approach” has been “...the production of guidelines 
that give a general sense of clinical direction but at the same 
time are purposefully ambiguous.”  The paper notes that the 

                         
116 See prior ref: Ibid 31 and Ibid 100. 

117 Clark SL, Belfort, et al.  Am. J. Obstet. Gynecol. 2008; 199:105.e1-105 
e7. 
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thought of such ambiguity is that it “...may assist in the 
defense of a wide variety of clinical actions taken in specific 
situations.”  The authors of the article noted that 
“...guidelines with substantial ambiguity are not the approach 
to litigation avoidance taken by other highly reliable/high-risk 
organizations.”  Thus, “...specificity, not ambiguity, is one 
answer to both patient safety and litigation.”    

 As discussed in this document, the ASA is a highly 
reliable/high-risk organization that has used specificity and 
not ambiguity for mandatory standards to promote both patient 
safety and reduce litigation cost.   When ACOG admits that its 
guidelines have been “purposefully ambiguous” and when ACOG 
endorses without reservation specificity, the age of lip service 
to patient safety will end with better results for obstetrical 
patients and less litigation cost.  

   The paper reported the results of a risk management 
program that had been put in place for certain health care 
providers that annually delivered approximately 220,000 babies.    

 The “redesigned patient safety process” was based on the 
following principles: 

  1. Uniform processes and procedures result in 
improved quality; 

  2. Every member of the obstetric team should be 
required to halt any process that is deemed to be dangerous; 

  3. Cesarean delivery is best viewed as a process 
alternative, not an outcome or quality end point; 

  4. Malpractice loss is best avoided by reduction in 
adverse outcomes and the development of unambiguous practice 
guidelines; 

  5. Effective peer review is essential to quality 
medical practice yet may be impossible to achieve at a local 
level in some departments. 

 An analysis of these “redesigned” processes raises an 
obvious question as to why these processes have not been in 
place for the past 30 plus years because as discussed earlier, 
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the PIAA has for years been urging these processes and the ASA 
has for years shown that such processes “work.”  

 The paper notes that “...the mark of a good obstetrician, 
and safe, highly reliable care, is the ability to send home a 
healthy mother/baby pair” and not the ability to “tough out” a 
difficult delivery.  Thus, they state they are unwilling to 
tolerate any avoidable adverse outcome in pursuit of an 
arbitrary cesarean delivery rate. 

 The authors further note “that although they wish...[to] 
avoid unnecessary cesarean deliveries, we urge and encourage our 
physicians to use cesarean deliveries liberally for individual 
cases of labor arrest and abnormal fetal heart rate tracing.”  

   As discussed by us earlier, the potential for excessive 
mechanical and hypoxic stresses that can lead to hypoxic-
ischemic brain injury exists with a labor arrest and/or an 
abnormal tracing and/or any other information that the fetus is 
in a precarious condition.  

 What explains the liberal use of cesarean deliveries 
producing fewer bad outcomes, few liability claims and yet fewer 
cesarean deliveries?  The study approach “strongly” endorsed a 
24-hour in-hospital obstetric coverage coupled with its policy 
of avoiding litigation by avoiding adverse outcomes rather than 
attempt to defend various interpretations of the word 
“immediately.”   

  Why was it necessary to “redesign” a patient safety 
process to include cesarean delivery as best viewed as a process 
alternative, not an outcome or quality end point?  That is 
because ACOG has promoted the myth that rising cesarean delivery 
rates are caused by fear of litigation and the myth that 
intrapartum brain injury is rare.  

 Thus, ACOG has promoted the worst of both worlds.  Some 
obstetricians “tough out” the difficult deliveries and find no 
need to change their approach secure in their erroneous belief 
that brain injury was not their fault. Others opt for cesarean 
delivery that is unnecessary without 24-hour in-hospital backup 
and without ACOG having ever given them specific unambiguous 
mandatory standards.  
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 With a uniform mandatory non-ambiguous process in which 
every member of the team (nurse, resident OB, attending OB, 24-
hour in-house OB) must each know what is (or is not) dangerous 
and each must halt that which is dangerous, the hit and miss 
approach disappears.  

 Is this study the break through we have hoped for and 
urged? In an editorial118 published in December, 2008 the author 
conceded that “substandard care can lead to intrapartum hypoxia 
resulting in later cerebral palsy.” The author citing the 
aforesaid study noted that the use of uniform approaches that 
included an interactive fetal monitoring approach produced fewer 
adverse outcomes and a dramatic decrease in claims paid.  Thus, 
without tort reform these “newer initiates” did make “inroads on 
liability caused by substandard practice.”  

   The problem is that before the author of this editorial 
came to the aforesaid conclusions he referred to the 4 ACOG 
“required criteria” and instead of rejecting those criteria as 
“junk science” he explained that the reason why the criteria 
might be “too restrictive” is because intrapartum factors 
leading 

 to cerebral palsy is “complex.”  He, therefore, urged excluding 
“junk science” by using impartial experts who impliedly are 
impartial and not using “junk science” if they adhere to an ACOG 
party line. 

 Thus, we go around in circles.  What is simple, obvious 
and not a complex idea is the fact that hypoxic and/or 
mechanical stresses created by labor can if excessive cause 
hypoxic-ischemic brain injury which injury must be avoided.  It 
is also simple, obvious and not a complex idea that the 
differential diagnosis methodology must be used in each case 
resolving issues of uncertainty in favor of protecting the fetal 
patient.  The ACOG criteria are not “too restrictive” as 
suggested by this editorial comment but rather, they represent 
true “junk science”.  

                         
118 Freeman, R.K., Medical and Legal Implications For Necessary 

Requirements To Diagnose Damaging Hypoxic-Ischemic Encephalopathy 
Leading to Later Cerebral Palsy– Am. J. Ob-Gyn- Dec, 2008, pp. 585-586. 
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 The medical complexity is that individual variables exist 
for each labor.  Those variables explain why criteria never 
should have been created in the first place and why each case 
must be evaluated on its individual merits.  

 Only when ACOG gives the green light to the obstetrical 
community that they should trust and endorse the adversarial 
civil justice system and abandon the idea that they can control 
liability risk with “junk science” will the obstetricians be in 
step with the anesthesiologists.    

 The Clark Patient Safety study states that effective peer 
review is essential to quality medical practice yet may be 
impossible to achieve at a local level.  Accountability is 
essential to quality care.  Liability claims have been and 
remain a key force toward preserving that essential 
accountability.  Without that strong force for accountability 
there never will be effective peer review.    

 When ACOG scraps its endorsement of essential criteria; 
admits there never was a scientific basis for the criteria; 
adopts specific meaningful standards; and scraps its processes 
intended to intimidate and control expert witnesses, they will 
have taken a giant stride in the best interests of their 
patients and their member physicians.  

 Closed liability cases represented for the ASA a “treasure 
source” of information that enabled them to identify medical 
errors that had caused avoidable harm.  One leading medical 
author writing in the AMA Journal 119 on how to turn medical 
errors into “medical treasures” stated the following:  

“Concerning medical error and its prevention, the 
profession has, with rare exceptions, 
adopted an ostrich – like attitude...” 

 The ASA did not adopt an ostrich-like attitude.  
Information and technology is also available for ACOG to promote 
similar common sense safety initiatives.  Since fetal  
compromise can begin antepartum and can influence the ability of 

                         
119     David Bloominthal, Making Medical Errors into “Medical Treasures”, 

272 JAMA, 1867 (1994). 
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a child to tolerate intrapartum stresses which are among the 
most physiologically stressful circumstances any human will ever 
experience, ACOG should have but has not emphasized that 
disabling brain damage can and must be prevented beginning with 
proper antepartum surveillance.  ACOG also has not stressed the 
importance of prompt action for abnormal findings and also for 
“questionable” findings just as the PIAA urges.  Such proactive 
responses protect children from grievous harm.     
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    XII. THE ACOG GRIEVANCE PROCESS FOR EXPERT WITNESSES 

 As discussed earlier, ACOG has used a grievance process to 
punish doctors who are “guilty” of “rogue opinions.” In 2005, a 
commentary article published in ACOG’s  journal 120 explains the 
grievance process. The article begins by stating that there is 
little doubt that obstetricians and gynecologists are in a 
medical liability crisis. Thus, the premise is that a crises 
exists for ACOG’s members and in this context the article notes 
that a major issue “in the present system [civil trials] is the 
role and performance of the medical expert witness.”  The 
article then states that despite published practice guidelines 
(e.g., ACOG’s Practice Guidelines) there often exists a dispute 
of the “accuracy” of the expert testimony and such expert 
testimony may have “falsely skewed the trial outcome.”   

 Thus, allegedly, to help resolve an issue of false 
testimony skewing the trial outcome, the article states that 
ACOG has empowered its grievance committee to review and judge 
the accuracy of testimony alleged to be false. This grievance 
process was not created to deal with allegedly false defense 
testimony hurting plaintiffs.  It was created because in the 
mind of ACOG’s leaders there is “little doubt” a liability 
crises exists for ACOG members.  The requirement for a grievance 
review is that an ACOG Fellow file a grievance against another 
ACOG Fellow.  That can result in a hearing and sanctions against 
the ACOG Fellow who has given testimony. Since a plaintiff is 
not an ACOG Fellow a plaintiff cannot file a grievance against a 
defense expert.  No grievance has ever been pursued or sustained 
against any defense expert.   

 No rules of evidence apply to the grievance hearing. ACOG 
chosen physicians determine whether or not there was 
inappropriate (egregious) testimony. No Federal or State law 
created the process and no duly elected judge presides.  The 
process triggered by an unhappy defendant obstetrician was thus 
created to be used against a plaintiff expert.  The process is 
obviously not intended to help the patient’s of ACOG members 
such as brain-injured children who have experienced a true 
crisis. In fact the process actively works against potentially 

                         
120 Hammond, C.B., Schwartz, P.A. Ethical Issues Related to Medical Expert 

Testimony: 2005, OB-GYN, Vol. 106, pp. 1055-1058. 
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very important legal rights of such brain injured children by 
intimidation of experts who otherwise might help the child.  

  In September 2003, the ACOG peer review journal published 
a commentary written by an attorney [Mr. Howard] which 
commentary had earlier been presented orally at ACOG’s annual 
meeting. 121 Mr. Howard states that over a 15-year period he had 
given consideration to  issues related to the justice system.  
As a result of such thinking over that 15-year time frame he 
arrived at the conclusion that “...there is a fatal flaw in our 
system of justice... .” He maintained that the justice system 
does not have reliability but instead “...justice today is more 
like a free-for-all.”  He maintained that anyone can sue for 
almost anything and doctors who do nothing wrong are held 
liable, particularly in cerebral palsy cases. This attorney 
urged reform that had not come despite “...the tireless efforts 
of [ACOG] leaders.” Pointfully, nowhere in the article does Mr. 
Howard substantiate that any doctor has ever been held liable 
who “did nothing wrong” or that any such alleged travesty of 
justice was a consequence of a legal “free-for-all.”   

 We do not know what Mr. Howard was or was not thinking 
during this 15-year time frame.  What we do know is that if a 
doctor was found liable in a C.P. case or any other case there 
must have been evidence that the doctor did something wrong.  
Further, if the verdict against the doctor was not set aside by 
the trial or appellate court, then as a matter of law the doctor 
did something wrong.  

  A “free-for-all” is not consistent with rules of evidence 
and a fair trial associated with due process.  It is true that 
people can sue for “almost anything.”  But that kind of implied 
frivolous claim cannot be successful without full due process.  
Thus, a “free-for-all” is not possible in a case sustained 
against a doctor.  Freedom of speech enables Mr. Howard to say 
what he wants about the civil justice system. The same freedom 
of speech enables us to state unequivocally that what Mr. Howard 
states is impossible under the law and is thus untrue. 

                         
121 Howard, P.K.: Is the Medical Justice System Broken?  OB-GYN 2003; 

102:446-9. 
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 The ACOG editorial staff including its editor James R. 
Scott, M.D., approved in 2003 the publication of this commentary 
and no doubt this attorney’s message was well-received at the 
annual ACOG meeting, notwithstanding the fact that he offered no 
proof that any doctor had ever been held liable who did nothing 
wrong and offered no proof that any such result was ever a 
consequence of a “free-for-all” process trial.  

    In the same issue of ACOG’s 2005 peer review journal that 
published  the aforesaid description of ACOG’s grievance 
process, ACOG’s editor, Dr. Scott, wrote an editorial 122 citing 
as Dr. Scott’s authority the article written by Mr. Howard two-
years earlier. Dr. Scott states in his editorial, as if it was 
an established fact, that “justice is an unpredictable free-for-
all.”  Dr. Scott’s authority to prove that the civil justice 
system functions as a “free-for-all” is the aforesaid article 
written by Mr. Howard.  All cases in the civil justice system 
have a court record  and all cases must be conducted using 
strict rules of evidence in a context of due process.  Due 
process means that the trial cannot function as a “free-for-
all.”  If the record reflected a “free-fo-all” trial that would 
mandate reversal.  Neither Dr. Scott nor anyone else can cite a 
single instance of a “free-for-all” ever producing a liability 
verdict against a doctor who really did “nothing wrong.”   

 Dr. Scott also cites as authority to support his editorial 
opinion the paper we previously referred to (coauthored by Dr. 
Hankins and Dr. Nelson) which paper concluded that judges, 
jurors and family members themselves cannot appreciate that 
high-tech gadgets such as the electronic fetal monitor (EFM) 
cannot reasonably predict or influence an obstetric outcome.  
That is the same article that noted that although birth can be a 
hazardous journey the EFM “does not help” as C.P. is “not 
currently preventible.” 123  

                         
122 Scott, J.R.: Expert Witnesses: Perpetuating a Flawed System: OB-GYN 

2005; 106, 902-903. 

123 A. MacLennan, K.B. Nelson, G. Hankins, et. al., Who Will Deliver our 
Grandchildren?  Implications of Cerebral Palsy Litigation. JAMA, Oct 5, 
2005 - Vol. 294, No. 13, at p. 1688-1690. 
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 Thus, using the article written by Drs. Hankins, Nelson, 
etc., as cited authority, Dr. Scott states that in the 
adversarial legal system “theater often takes precedence over 
science as a way to impress the jury” and because “...only 
answers to the question’s attorneys ask are allowed, the story 
as depicted is often misleading.”  Dr. Scott adds that this 
misleading circumstance is even more so when “hired guns” are 
allowed to give opinions that are biased, outdated, or simply 
wrong.  He notes that testimony regarding the cause of cerebral 
palsy is a particular problem because it is commonly based on 
erroneous assumptions and obsolete science. Thus, having cited 
the aforesaid article by Nelson, Hankins, etc., Dr. Scott 
maintains that only objective and accurate scientific evidence 
should be allowed in court such as, for example, ACOG Practice 
Guidelines and in this way he maintains that then the medical 
justice system will become “fair.”  With regard to the ACOG 
grievance process to deal with “egregious testimony” Dr. Scott 
adds that he thinks that ACOG should encourage “even more 
stringent rules.”  (How would he make it more stringent?)  

   The alleged biased, outdated, or simply wrong testimony 
about cerebral palsy cases, according to Dr. Scott’s editorial 
must be testimony that is not in accord with what Dr. Hankins, 
Dr. Nelson and other ACOG leaders have been saying for years.   
It is also apparent that Dr. Scott and other ACOG leaders would 
therefore consider any testimony not consistent with their 
practice guidelines as being egregious.  Thus, for example, the 
practice guideline that states after-the-fact interpretation of 
an EFM tracing is (or may be) an unreliable “reinterpretation” 
would mean that a defense expert agreeing with a defendant’s 
interpretation of the tracing would be giving reliable testimony 
since such testimony would not be a “reinterpretation.”  On the 
other hand, the plaintiff’s expert testimony would be (or may 
be) unreliable since it would be characterized as a 
“reinterpretation” and therefore would be egregious.  Further, 
should the plaintiff’s expert opine that the EFM could have and 
should have been used to prevent disabling brain injury 
producing C.P., that also would be egregious based on the 
Nelson, Hankins articles cited by Dr. Scott since the article 
unequivocally states that C.P. cannot be prevented. 

    In the same 2005 issue, ACOG’s then current President 
noted that the medical professional liability crisis remained 
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ACOG’s “top priority.”  The paper concluded “Our values have 
always put what is best for our patient at the center of every 
decision.” 124  Thus, we have an irreconcilable inconsistency. 
The real crises is terrible things happening to some fetal 
patients who are later diagnosed with cerebral palsy that was 
preventible by appropriate care. ACOG’s “top priority” should be 
preventing that kind of brain injury.  What is best for fetal 
patients is the promotion of unambiguous mandatory minimal 
guidelines and the promotion of accountability by supporting the 
principles of the civil justice system.    

 Thus, we see what amounts to lip service about doing what 
is best for the patient and an irreconcilable inconsistency by 
defining the crisis as something bad for obstetricians when the 
real crisis is something terrible happening to children.  

 A Wall Street Journal Article (October 26, 2007) reports a 
story about a respected perinatologist (high risk obstetrician) 
who helped to develop fetal monitoring yet was censured by ACOG 
because his testimony supported a patient against an 
obstetrician.  The article quotes an obstetrician who obviously 
supports the censure who recites an ACOG party line response 
about fetal monitoring which states: “It’s done more harm than 
good...we monitor way too much.” This response is mindless 
nonsense. Monitoring cannot cause harm.  Obstetricians should 
and must use monitoring as a source of information.  Failing to 
understand the information and/or failing to timely use the 
information can cause grievous harm to the child.   

 We have seen the file relating to the process that 
“censured” this respected physician.  The documentary data is 
available to be seen.  ACOG “censured” this doctor for allegedly 
opining something that he never said, when acting as an expert 
against the “complaining obstetrician” whose negligence led to 
brain injury of a child.  The negligent obstetrician who filed 
the grievance caused as a result of his negligence an innocent 
child’s disabling brain damage.  This negligent doctor no doubt 
now feels vindicated by ACOG’s action and is encouraged into 
believing there is no need to change his ways.   

                         
124 Mennuti, M.T.: Presidential Address: Embracing Change in Obstetrics and 

Gynecology: OB-GYN 2005, 106; 904-907. 
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 That the ACOG grievance process is contrived and dishonest 
can be seen by reviewing the documents from this proceeding 
since it was  necessary for the ACOG process to invent testimony 
never actually given to arrive at a predetermined censure.  
Defense attorneys now try to use the censure against this doctor 
when he again testifies for a plaintiff. 

 The entire grievance process is contrived and in violation 
of ACOG’s ethical obligation to its patients since the only 
conceivable reason for its existence is to work against the 
legal interests of ACOG’s fetal patients who now are disabled 
children. 

 All expert witnesses take an oath to tell the truth, the 
whole truth and nothing but the truth.  An expert witness on 
either side who intentionally violates that oath is subject to 
perjury sanctions.  If testimony from any expert reveals 
evidence of perjury, and/or misrepresentation, the proper forum 
to file a complaint is with the state medical board and/or the 
state prosecutor. 

 Would ACOG consent to a grievance process in which 
plaintiff attorneys could “censure” defense experts following a 
hearing that had no rules of evidence and a right of appeal only 
to other plaintiff attorneys?  Wouldn’t ACOG “complain” that 
such process is biased and that the forum is without due 
process?  

 If a grievance was filed against a defense obstetrical 
expert who had opined, against the interest of an infant 
plaintiff, that monitoring was not important because it has 
caused more harm than good and obstetricians monitor way too 
much, we have no reservation stating that testimony is 
egregious. Indeed, we have each been confronted with that kind 
of testimony which we know to be pure nonsense. 

 Our remedy was and is cross examination and then fair 
comment which is all the law allows us.  We can’t stop a defense 
obstetrical expert from stating under oath against the legal 
interests of our client what we know to be egregious nonsense.  
Ultimately we must rely on our jurors (fellow citizens) to do 
the right thing under the law.  The idea of a grievance process 
to influence testimony that might be offered by an adversary 
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because you don’t like it, is an obstruction of justice for 
which we would like to see ACOG held accountable. 
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XIII. USE AND MISUSE OF CEREBRAL PALSY (C.P.) STATISTICS 

 As discussed earlier, quality medical care is defined as 
steps taken to increase the likelihood of a desired health 
outcome.  Anatomy, pathology and physiology are basic medical 
sciences.  Information from these basic sciences is developed to 
form a foundation for the quality practice of medicine. Medical 
complications include stresses, insults and injuries that impact 
a patient and have the potential for harm.  Doctors use basic 
medical science in an effort to try to understand the pathway 
and sequence of events by which a complication can lead to harm.  
Doctors use information about risk factors in an effort to 
anticipate and then take steps in some instances to completely 
avoid complications.  Doctors try to identify evolving 
complications at the earliest possible time  (diagnosis). Then 
with an understanding of the sequence of events that can produce 
harm they devise the most rational therapeutic intervention 
(plan) and then implement that plan (execution).   

 Thus, steps taken to increase the likelihood of a desired 
health outcome include the use of risk factors to anticipate 
problems and timely diagnosis leading to the execution of an 
appropriate plan before harm occurs.  Quality medical care never 
requires the physician to guarantee a good outcome.  Quality 
medical care does, however, require appropriate steps to 
increase the likelihood of the desired outcome.  Appropriate 
steps increase the likelihood of a desired outcome by reducing 
the risk of harm.  

 It is important to note that risk factors do not cause 
harm.  Rather, complications associated with risk factors 
potentially can cause harm.  As discussed earlier, medical 
errors (e.g., delay in diagnosis and/or a wrong plan and/or a 
failure to properly execute the plan) can lead to harm.  Thus, 
quality medical care is good because it increases the likelihood 
of a good outcome and medical  errors are bad because they 
increase the likelihood of a bad outcome.  

   Statistics when properly used can help to achieve good 
outcomes. Informed physicians understand how to properly use 
statistics.  A prior preterm birth is an antecedent risk factor 
for a subsequent preterm birth which can (if that event recurs) 
produce prematurity associated with complications that produce 
disabling brain injury with a diagnosis of C.P.   Using a past 
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history of preterm birth as an antecedent variable in a large 
epidemiological study, one may find that independent variable 
(univariant) does statistically correlate with an increased 
incidence in C.P. children.  That same study may include other 
risk factors (e.g., family history of genetic abnormalities and 
pregnancy complications like diabetes and preeclampsia).  Risk 
factors may be combined (multivariant) and that combining of 
risk factors may increase the statistical incidence of C.P. 
children. 

   Whatever the use or value of the statistical data, the 
informed physician would understand that risk factors are used 
to prevent harm (e.g., C.P.) and that the mechanism of brain 
injury associated with a preterm birth is different from the 
mechanism of disability  produced by an intrinsic genetic 
defect.  A history of prior preterm birth and a family history 
of genetic abnormalities are risk factors but would become 
irrelevant to a specific child who at term experienced an acute 
intrapartum brain injury.  Statistics (C.P. or other stats) 
should not be misused intentionally or inadvertently. 

 If a complication is 100% identifiable and if an 
intervention is 100% effective, then a study of patients who had 
the complication and received ideal care would show no 
statistical connection between the complication and a bad 
outcome.  If asphyxia was 100% diagnosable during labor and 
timely intervention 100% effective in preventing asphyxial brain 
damage, then statistics applied to a population that received 
perfect care would show no disabling injury. Obviously that 
statistic applied to that population wouldn’t prove that 
asphyxia can’t cause the injury. 

   Doctors using broad-based large population studies collect 
different pieces of information (data) some of which are 
identified as antecedents of the medical issue under study.  
Usually each piece of data is understood to be an independent 
variable. How one uses the information may help clarify an 
issue.  However, an intentional misuse of the information can 
obscure true medical facts.   

  One medical epidemiologist noted that the predictive power 
of a variable and its correct role in a causal sequence are not 
necessarily interchangeable. A misuse of statistics may 
substitute that variable for the cause.  As noted by this 
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epidemiologist, one would not wish to conclude that since all 
pirates who walk the plank die (the antecedent), water is not a 
necessary factor in their drowning (mechanism of death). 125 

  For many years cigarette manufacturers misused statistics 
in their effort to obscure a causal relationship between 
cigarette smoking and lung cancer and other illnesses. In a 
context of increasing scientific insight into the pathologic and 
physiologic mechanisms by which cigarette smoke would influence 
cardiovascular function and trigger cells to become malignant, 
an epidemiological statistical analysis revealed that the 
incidence of lung cancer following cigarette smoking was so 
statistically great in comparison to the incidence in nonsmokers 
that a cause and effect relationship is concluded based on 
deductive reasoning (rather, then concluding, that the statistic 
is a coincidental aberration).  Of course one would understand 
that if all people would then stop smoking that would eliminate 
lung cancer and other illnesses caused by smoking but it would 
not eliminate all lung cancers and all cardiovascular 
complications.  

 As discussed earlier in this work, stresses of labor can 
produce a hypoxic-ischemic brain insult that can cross a 
threshold and can produce disabling brain damage.  Indeed, as 
cited earlier,  one distinguished obstetrician noted that a 
potential advantage to a prophylactic caesarean delivery prior 
to labor at term is that such a therapeutic intervention would 
anticipate and avoid all brain injuries that might otherwise 
arise during labor. Of course if at the time of such a 
prophylactic caesarean delivery the individual fetus already had 
a brain malformation and/or a chromosomal genetic defect and/or 
had been experiencing a chronic  in-utero stress that had 
already crossed the threshold for disabling brain damage, then 
of course the prophylactic caesarean delivery could not prevent 
that which was already in place. 

 A strawman fallacy is at its core disingenuous and 
misleading.  The strawman fallacy is premised on a 
misrepresentation of an adversary’s position.  The adversary’s 

                         
125 Paneth, N.: Birth and the Origins of Cerebral Palsy, 1986, New England 

Journal of Medicine, Vol. 315, pp. 124-126.    
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position is then knocked down and the proponent declares 
victory.   

 No plaintiff attorneys currently or in the past have 
alleged that a child with a neurologic handicap must have 
sustained a brain injury during labor and that such brain injury 
must have been preventible with the use of the EFM and timely 
caesarean delivery.  However as can readily be seen from the 
information that we have developed in this document, that idea 
is part of a strawman fallacy  in which through the misuse of 
statistics an effort is made to create an appearance that 
disabling brain injuries rarely occur during labor and is never 
preventible.   

 In 1862 a physician named William John Little wrote what 
was then a landmark paper about children who were noted to have 
mental and physical disabilities.  Dr. Little noted a clear 
relationship between abnormal labors, difficult deliveries, 
and/or premature births, and children who appeared asphyxiated 
following birth and subsequent mental and physical handicap.   
Dr. Little observed that when labors were prolonged and/or 
difficult and traumatic and when children had breathing and 
other difficulties after birth, that each of these pieces of 
data would correlate with death and among the survivors mental 
and physical handicaps. 126  

 Some have interpreted Dr. Little’s hypothesis as advocating 
a one-to-one relationship between labor difficulties and 
cerebral palsy.127 Some have credited a paper written by Dr. 
Nelson in 1986 which used a statistical analysis of the National 
Collaborative Perinatal Project (NCPP) data (collected in the 
1960's) as an important scientific paper which refuted Dr. 
Little’s alleged one-to-one relationship between birth 
complications and C.P.  Dr. Nelson’s 1986 paper allegedly 
established that abnormalities of labor and delivery account for 

                         
126 Little, W. J. on the influence of abnormal parturition, difficult 

labors, premature birth, and asphyxia neonatorum, on the mental and 
physical condition of the child, especially in relation to deformities. 
Trans. OB Stet. Soc. London. 1862; 3:293-344. 

127 Ibid, No. 116. 
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only a small portion of cases of cerebral palsy thereby making 
those instances rare. 128   

 It is doubtful that any knowledgeable, thoughtful physician 
believed in the 1960's and thereafter that the cause of 
disabling brain damage was related to traumatic, difficult, 
prolonged, asphyxiating labors and deliveries. It is doubtful 
also that anyone really believed the only other cause was 
prematurity.  

 The information available in the 1960's about causes of 
C.P. occurring prior to labor was quite limited.  There was no 
means to see or meaningfully assess the fetus prior to labor.  
Imaging of the brain did not meaningfully exist.  While the EFM 
was initially developed in the late 1960's to monitor, during 
labor, the use of the EFM by means of the stress and nonstress 
tests were in the 1970's added so the modern age of antepartum 
assessment began.  Real time ultrasound added the antepartum 
ability to serially measure fetal growth and assess fetal 
activity.  Neonatal and followup neuroimaging created the 
ability to see brain damage. 

 In the animal studies discussed earlier in this document 
pure models of hypoxia were created without including coexisting 
stresses such as fetal head compression during labor.  Those 
medical scientists noted that hypoxia before labor without 
additive labor induced stresses could also lead to brain injury. 
129 

 In 1977, Dr. Nelson analyzed the same data from the same 
national collaborative study for the purpose of identifying 
factors that would have a strong statistical correlation with 
neurologic impairment.  The 1977 analysis sought to assess a 
relationship between  prenatal factors existing prior to labor 
and perinatal factors existing during the labor and delivery 
process with neurologic impairment.  The statistical correlation 
revealed that perinatal complications “particularly those 
thought to be associated with asphyxia” were considerably more 

                         
128 Ibid, No. 116; Nelson, K.B., Ellenberg, J.H., Antecedents of Cerebral 

Palsy: Multi-Variant Analysis of Risk. N. Engl. J. Med. 1986: 315:81-6. 

129 See discussion re: Footnote #5. 
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common in children who eventually showed severe motor and mental 
disabilities than children who did not later suffer those 
handicaps.  None of the identified prenatal factors 
statistically correlated with neurologic handicap. 130  

 Nelson’s 1977 statistical analysis has never been misused 
by any plaintiff in an effort to prove that all neurologic 
impairment was caused by asphyxia during labor.  Even though Dr. 
Nelson’s 1977 analysis of the data established that asphyxia 
during labor was the only statistical correlation with a 
neurologic handicap and no prenatal factor statistically 
correlated that statistical study should not be misused to 
confirm an alleged one-to-one relationship allegedly advocated 
by Dr. Little more than 100 years earlier.   

 Dr. Little’s alleged one-to-one relationship between 
difficult births and C.P. is the strawman.  The false premise is 
that plaintiff’s allegedly use the idea but in fact never have 
used this idea.  Dr. Nelson reworked her 1977 statistics to 
produce (with the same data) her 1986 statistics to destroy the 
strawman and prove C.P. rarely comes from birth-related events.   

 According to Nelson, “only extremes were considered, 
because only extremes were associated with substantial increases 
in risk.” 131  Thus we see how an imaginative misuse of 
statistics drew rave reviews from ACOG members.  Nelson’s 
statistical methods to arrive at a conclusion of the allegedly 
“rare” event has been analyzed and shown to be premised on a 
fallacy. 132 The authors demonstrated how the Nelson engineering 
                         
130 K.B. Nelson, S.H. Broman, Perinatal Risk Factors in Children with 

Serious Motor and Mental Handicaps, Ann. Of Neurol. 2:371-377 (1977). 

131 Nelson, K.B., Ellenberg, J.H., Antecedents of Cerebral Palsy: Multi-
Variant Analysis of Risk. N. Engl. J. Med. 1986: 315:81-6. 

132 See: D. Shier and J. L. Tilson, The Temporal Stage Fallacy: A Novel 
Statistical Fallacy in Medical Literature. Medicine, Health Care and 
Philosophy (2006)9:243-247). Volpe citing a study using a correlation 
of MRI scanning to help link hypoxic-ischemic insult from perinatal 
asphyxia with C.P., noted that such supports a conclusion that 17 to 
24% of term infants with C.P. sustained their brain damage from birth-
related asphyxia. (See Volpe, Neurology of the Newborn), 4th Ed., 2001, 
p. 283).  Volpe states that data supporting the idea that a majority of 
children later diagnosed with C.P. did not sustain intrapartum asphyxia 
“interpreted by some” to mean that intrapartum asphyxia “is rare or 
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of a new consensus in the medical community that lack of oxygen 
at birth rarely causes C.P. relies on straightforwardly 
fallacious statistical reasoning.         

 One need not be an expert in epidemiology or statistics to 
apply simple deductive reasoning (logic) and understand that 
there must be a fallacy in a statistical conclusion  that 
maintains that though all pirates who walk the plank died but 
water was not a factor in their drowning. Hundreds of thousands 
of pedestrians cross a busy intersection each week.  It is not 
statistically predictive that any of them will be struck and 
killed by a moving automobile. Notwithstanding, a driver 
approaching that intersection should not close his eyes and step 
on the gas because that increases the risk of striking a 
pedestrian and if that occurs it is 100% predictive that the 
potential for death or serious injury exists.  

 C.P. rates are significantly influenced by perinatal death 
rates.  For example, the collaborative study (NCCP) collecting 
data from over 53,000 births between 1959 and 1966 established a 
perinatal mortality rate (PMR) of 37 per 1000 deliveries 
(37/1000).  All perinatal deaths are caused by a fatal 
complication and a review of each of the listed associated risk 
factors and an understanding of the associated lethal mechanisms 
reveals that the same mechanisms, in sublethal effect, can 
produce disabling brain injury.133 

 C.P. statistics are more difficult to compile with precise 
accuracy because the diagnoses cannot be made until usually at 
least one year of age and by the time the diagnosis is entered 
in a registry (if recorded) and accurately connected to a rate 
per 1000 births, the precise ratio is uncertain.  What is not 
uncertain is that in the NCCP and other world wide data, the 

                                                                               
nonexistent and therefore unimportant” is an incorrect conclusion as 
such cases translate into large absolute numbers.  (See Volpe, pp. 283-
284).  Thus, ACOG’s interpretation using Nelson methods to conclude 
such events are rare and unimportant is dangerously wrong because all 
children are potentially in harm’s way and for each child so injured, 
the statistic was 100%. 

133 Naeye, Causes of Perinatal Mortality in the Ultrasound Collaborative 
Perinatal Project, JAMA, 238:228 (1977). 
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C.P. rate in the mid-1960's, before EFM and other important 
perinatal advances were all very low compared to the PMR, for 
example in the 2-3/1000 range.  One concern was that if the PMR 
would be sharply reduced with better care, the population of 
children “saved” from lethal complications might survive with 
sublethal consequences such as disabling brain injury producing 
C.P.  Thus if 25 to 30 per 1000 birth children who previously 
died were now “saved” but 5 to 10 of those children survived 
with C.P., the C.P. rates could double or triple (or worse).  
That did not happen as the PMR dramatically declined and yet 
C.P. rates stayed more or less steady but most importantly did 
not rise. 

 In the United States from 1965 onward there was a steady 
decline in the PMR to the point by 1982 it was 12.6/1000. Thus 
25/1000 based on the NCPP rate were “saved”.134  Between 1980 and 
2000 approximately half of the decrease in the PMR for the 
entire 20th century occurred and yet the very preterm birth rate 
rose between 1981 and 1999.135  A “net gain” was described as a 
decrease in the PMR less any increase in the C.P. rates.  A 
Swedish study noted that improved care helped to prevent brain 
injury due to asphyxia, perhaps birth trauma and other causes, 
and there was therefore a “net gain” in saved non-cerebral 
palsied children.136  A British study identified a marked fall in 
intrapartum death associated with asphyxia and trauma by 1970.137  

                         
134 E. Fried, Maternal Mortality and Perinatal Mortality: Definitions, Data 

and Epidemiology.  Obstetrics and Epidemiology. Psg. Publishing Co., 
Littleton, Mass. (1985) 

135 L.L. Wright, et. al. Perinatal-Neonatal Epidemiology, Chapter 1, IN 
Avery’s Diseases of the Newborn, 8th Ed. (2005) 
Tacusch/Ballard/Clarkson. 

136 B. Hagberg, et. al. Gains and Hazards of Intensive Neonatal Care: An 
analysis of the Swedish C.P. Epidemiology.  Dev. Med. And Child 
Neurology, 1982; 24:13-19; Hagberg The changing panorama of Cerebral 
Palsy in Sweden: Epidemiological Trends 1959-78. Acta Pediatrica 
Scandinavia 73:433, (1984).  K. Himmelmann, etc.  The Changing Panorama 
of Cerebral Palsy in Sweden. Prevalence and Origin in the Birth-Year 
Period 1995-1998, ACTA PEDIATRICA, 2005; 94:287-294 (noting a 
decreasing trend in C.P. rates)  

137 Chamberlien.  British Births, 1970.  In the first week of life, London: 
Heinemann Medical Books, Ltd. (1975) 
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 These statistics were misused to try to make it appear as 
if good care couldn’t prevent C.P. when it is apparent good care 
can and did prevent lethal and sublethal perinatal injuries.  
Instead of citing a “net gain” as evidence of what the use of 
EFM and timely C.D. can accomplish, and instead of urging even 
better use of those and other advances in the care of 
obstetrical patients, ACOG leaders (Dr. Hankins again) have 
promoted the false idea that C.P. cannot be prevented.138 

 Pointfully, the paper co-authored by Dr. Hankins noting no 
change in C.P. rates also noted that the EFM use coupled with an 
increase in the C.D. rate, has eliminated sudden unexpected 
intrapartum fetal death.  The same intrapartum fetal stresses 
that can in sublethal effect produce disabling brain injury also 
can produce an intrapartum fetal death.  Unexpected stillbirth 
during labor was virtually eliminated because the EFM can 
identify potentially lethal complication and timely C.D. can 
prevent both death and brain injury. 

 Dr. Hankins, in independent testimony, has acknowledged 
that there is no systemized way to document and measure the 
cerebral palsy population and therefore he has no good numbers 
on the frequency of fetal neurologic injuries occurring during 
labor from, for example, causes which include shoulder dystocias 
and the use of a vacuum extractor. 139  Yet, he seeks to use CP 
statistics which he knows are not systematized and well-measured 
to try to prove that EFM information cannot be used to prevent 
brain injury and C.P.  Anticipating and avoiding shoulder 
dystocias and/or properly dealing with a shoulder dystocia when 
and if it arises are ways of avoiding brain injuries related to 
that event.  Anticipating and avoiding the need for a vacuum 
extractor (or forceps) and/or properly using the instrument are 
means of avoiding brain injuries.     

 One author responding to Nelson’s statistical analysis 
stated that one is left with the impression that obstetric 
events are being played down to a minor role (if any).  He noted 

                         
138 S.L. Clark, G.D.V. Hankins, Temporal and Demographic Trends in Cerebral 

Palsy, Am.J. OB-GYN 2003; 188:628-33.    

139 Gould v. Baptist Healthcare of Oklahoma: District Court of Garfield, 
State of Oklahoma, Case #CJ-03-138-01 (March 3, 2007) pp. 65, 66. 
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that in light of the recent enormous gains made in obstetrics 
and modern neonatal intensive care, this conclusion is not 
warranted.  He noted a “very significant decreases in mortality 
and morbidity among upper birth weight prematures” and increased 
survival of very low birth weight prematures (well below 1000 
grams [Less than 2 lbs.]) and it is within this group that C.P. 
“may well be on the increase.”140 

 Thus the heart of ACOG’s bogus positions relate to Dr. 
Nelson’s case of statistics.  Dr. Nelson uses EFM data entered 
in the newborn record (what the obstetrician tells the 
pediatricians) and somehow arrives at a statistical conclusion 
that EFM use doesn’t work (without actually anybody looking at a 
single EFM tracing).  This nonsense would be comical if the 
issues were not so serious. 

 

 

 

                         
140 A.L. Scherzer, Past President American Academy of Cerebral Palsy and 

Developmental Medicine:  The Changing Face of Cerebral Palsies?   
Developmental Medicine and Child Neurology, 29: 550 (1987)).   See 
also: K.B. Nelson, etc.  Uncertain value of electronic fetal monitoring 
in predicting cerebral palsy, N. Eng. J. 1996; 334:613-8.  This article 
coauthored again by Dr. Nelson and frequently cited to support the idea 
that EFM is not useful “in predicting” C.P. used EFM information “noted 
in the birth records”.  Nobody reviewed any EFM strips to correlate EFM 
findings with bad outcomes. 
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XIV. THE TRUTH, THE WHOLE TRUTH AND NOTHING BUT THE TRUTH 

 For a defense expert to be “useable,” he or she must, based 
on the specific facts of the case, draw the line somewhere short 
of liability.  The defense expert typically concedes as true 
certain basic medical facts and medical principles.  Concessions 
of true medical facts and principles are a wise strategy since 
conceding medical facts and principles which are transparently 
and intuitively true would enhance the credibility of that 
expert witness. 

 Dr. Hankins has testified on multiple occasions as a 
defense expert.  When questioned he has conceded a number of 
important obstetrical medical facts and principles. For example, 
he has conceded that EFM information when properly acted on can 
in some instances prevent fetal brain injuries; he has conceded 
that simultaneous hypoxic and traumatic brain insults impacting 
a fetus during labor can have an additive affect in producing 
fetal brain injury; and he has conceded that EFM information can 
demonstrate when a fetus is safely tolerating labor. 
Additionally he has conceded that EFM information also can 
demonstrate that when a fetus is not safely tolerating labor the 
information may disclose that the fetus is still compensating 
rather than decompensating; and he has conceded that the longer 
an intrapartum hypoxic-ischemic insult impacts a fetus the more 
likely it is that the fetus will be damaged.  Therefore when he 
functions, as an obstetrician, he chooses to mobilize efforts to 
get the baby out as soon as possible.  Dr. Hankins has thus 
testified that his personal approach is to use the principle 
“better safe than sorry” with regard to fetal well-being.  

 Dr. Hankins and other ACOG leaders, such as Dr. Scott and 
Dr. Nelson, surely must know that each of these statements given 
by Dr. Hankins, under oath, individually, and in conjunction 
with one another, are true statements reflective of true medical 
facts and principles consistent with medical ethics.  Yet, none 
of these statements and principles are instilled and 
disseminated as part of ACOG communications to their grassroot 
members. 

     Dr. Hankins, Dr. Nelson, Dr. Scott and other ACOG leaders 
do know and have known that the essential criteria initially 
created in 1992, and amended thereafter, are not essential and 
have never been essential.  Yet, these criteria were created and 
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disseminated with the intent of using this false information to 
the legal advantage of their member physicians and to the legal 
disadvantage of the children whom their ACOG member physicians 
had a moral, legal and ethical obligation to protect.   

 The advice in 1987 to obstetricians that they collect or 
not collect fetal blood premised on what is best for the legal 
defense, is not an isolated disconnect from medical ethics. 
Creating a grievance process that encourages and therefore 
enables false testimony from defense experts and the censure (or 
threat of censure) for plaintiff experts who have told the truth 
(or otherwise might be willing to tell the truth) is a process 
which at its heart is grounded in basic dishonesty.  That ACOG 
guidelines are purposefully ambiguous is flagrantly obvious. 

    Dr. Nelson’s “slip of the tongue” stating that the 
essential criteria were created for ligation reflects what she 
and all others must have known when they participated in the 
creation of these criteria, first in 1992 and then again with 
the modifications in 2003.  What Dr. Nelson and the other 
doctors had to know was that these criteria were being dressed 
up to make it appear as if they were created from pure objective 
science when in fact the criteria were created to help 
physicians in litigation. By their nature, the criteria lack the 
essential element of objectivity.  That Dr. Hankins would, in 
the State of Florida, swear that the criteria are not essential 
and that each individual case should be determined on its own 
merits gives insight into a monumental disconnect that existed 
when he and others created and promoted the criteria as 
essential aware they have never been essential.  

   Cited earlier in this article is a statement from 
physicians acknowledging that physicians are inept in policing 
themselves. Independently cited in this document is the 
statement from the Clark patient safety study noting that though 
peer review is essential to quality care how difficult peer 
review is in individual hospital settings. That physicians are 
inept in policing themselves is not, per se, a condemnation of 
individual physicians or physicians as a group. It is a fact of 
life that individuals do not like to acknowledge that they 
themselves have made errors that have caused harm (especially 
serious harm) and surely do not like to participate in processes 
that blame their colleagues for such medical errors.  That is 
why this human nature fact of life requires accountability and 
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that is why built into medical ethical professionalism is the 
mandate that all physicians acknowledge that errors occur and 
mandate that when errors do occur the information be documented 
in the record and communicated to the patient.  Medicine is a 
noble profession because it is a profession dealing with the 
most precious of human assets being the life and health of each 
individual patient. No ethical principle is more intrinsic to 
professionalism than the need to recognize and honestly report 
medical errors.  This principle of medical professionalism 
dovetails with the principles of the civil justice system.  

     Stated earlier is the commentary of an attorney [Mr. 
Howard] who said that there is a fatal flaw in our system of 
justice because doctors who do nothing wrong are held liable, 
particularly in cerebral palsy cases, and that is because the 
justice system is a “free-for-all.” The civil justice system, of 
course, requires all witnesses to testify, under oath, to tell 
the truth, the whole truth and nothing but the truth. Attorney 
Howard, Dr. Scott, Dr. Nelson, and Dr. Hankins may opine that in 
an individual cerebral palsy case where a doctor was found 
liable that in their opinion that doctor really did nothing 
wrong. Freedom of speech would allow them to give such an 
opinion.  However, there must have been evidence that did 
establish that the doctor did do something wrong otherwise there 
could have been no verdict against the doctor. The trial itself 
could not have been a “free-for-all” otherwise the verdict would 
have been set aside.   

    It is one thing to comment about the civil justice system 
consistent with one’s freedom of speech.  Anything can be said 
in that regard no matter how inane and no matter how incorrect. 
It is quite a different situation when individuals who have 
power and authority seek to influence the civil justice system.  
Professionalism mandates the truth, the whole truth and nothing 
but the truth when creating and disseminating medical facts and 
principles. When creating and disseminating medical facts and 
principles they must be consistent with the ethical mandate to 
act in the best interest of the patient otherwise what is being 
created and disseminating is a monstrous lie. 

 Hypoxic-ischemic brain insults can arise during labor. The 
duration and severity of the insult in a context of 
vulnerability applicable to that individual fetus is what will 
determine whether there will be a bad outcome (disabling injury) 
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or a good outcome (avoiding such injury).  It is the job of the 
obstetrician to understand this basic principle and to act 
proactively in the best interests of the fetal patient to 
prevent the bad outcome.   

  Dr. Hankins knows that the EFM in individual cases can be 
used  to prevent that bad outcome (disabling brain injury).  Dr. 
Hankins knows that the proactive responsibility of each 
obstetrician is to work on the premise “better safe than sorry.”  
Dr. Hankins and other ACOG leaders know that EFM is not a 
useless gadget which can not provide valuable information. 

 When ACOG Practice Bulletins begin disseminating that all 
obstetricians all the time must respect the hazards of labor and 
the potentially catastrophic complications to their fetal 
patient and must at all times use the principle “better safe 
than sorry” we will then begin to see a dissemination of the 
truth, the whole truth and nothing but the truth.     
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  XV. MINIMAL STANDARDS OF OBSTETRICAL CARE     

    ACOG leaders must adopt a culture of safety advocated by 
the I.O.M. and used by the ASA to make care safer.  Mandatory 
prerequisites should include discontinuance of their grievance 
process, rejection of the essential criteria, and rejection of 
purposefully ambiguous guidelines.  Embracing the civil justice 
system as an important accountability mechanism and important 
means for just compensation for their patients should include a 
“better safe than sorry” mandatory minimal requirement for all 
their guidelines.  A proactive effort to reduce bad outcomes and 
rejection of efforts to make care appear more defensible are 
mandatory.    

    The following should be adopted as minimum mandatory 
requirements for obstetrical pregnancy care: 

1. As early as possible during a pregnancy, a qualified 
obstetrician must assess the pregnancy for high risk factors and 
there must thereafter be a rational continuum of reassessment 
seeking to diligently identify any such risk factors that may 
arise. 
 

1. For each identified risk factor (or combination 
thereof), a qualified obstetrician must formulate a rational 
management plan with focused endpoint goals and then the health 
care team must diligently implement the plan. 

2. The approach throughout must be proactive meaning that 
a pregnancy is presumed to have or be developing a problem until 
such time that a qualified obstetrician has reliable information 
that the pregnancy can safely proceed. 

3. Labor is always hazardous for the fetal patient because 
each labor involves mechanical and hypoxic stresses which occur 
simultaneously and may become excessive.  There must initially be 
a rational determination of the prospects for a safe vaginal 
delivery and ongoing assessments resolving issues of uncertainty 
in favor of protecting the fetal patient from potentially 
grievous harm.     

 It is only in this context that a fully trained qualified 
obstetrician has true medical value.  A midwife can manage 
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routine prenatal care and a “normal” labor.  A general surgeon 
can easily be trained to safely do cesarean sections. 

 The true value of the obstetrician relates to thinking, 
understanding the responsibility to the patients, and being with 
the patient so a timely response can occur.  Otherwise, the 
specialty has very limited value. 
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XVI.  WHAT IS THE TRUE VALUE OF THE OBSTETRICIAN WHO          
COMPLIES WITH THE STANDARD OF CARE? 

   The fully trained obstetrician is the cornerstone of good 
quality antepartum and intrapartum care.  The knowledge and skill 
of that obstetrician can turn a pregnancy potentially headed for 
disaster, into a successful pregnancy.  That knowledge and skill 
can lead to timely action before a catastrophe, such as disabling 
brain damage occurs.  In each such instance, the obstetrician is 
truly worth his or her “weight in gold”.  The obstetrician who 
though not needed, but was there “just in case,” was also worth 
his or her “weight in gold”. 

 These undeniable truths apply to anesthesiologists and other 
medical specialists, in the context of their specialties.  The 
true value then of each doctor must be recognized as part of the 
health care system working in harmony with the civil justice 
system. 

 Ironically, ACOG’s own statements and efforts suggest that 
obstetricians can rarely make a difference with regard to one of 
their most important responsibilities, avoiding disabling brain 
damage. That false note has obscured the obstetrician’s true 
“value” and has worked against creating a harmony that should 
work for the benefit of children and those who understand their 
responsibilities. 

 Every pregnancy which became routine because a fully trained 
obstetrician took the right steps in advance, and every high risk 
pregnancy which became safe because the obstetrician was there 
and prepared to timely intervene, is the cornerstone of what 
defines the true value of the fully trained obstetrician.  ACOG’s 
misguided effort devalues what obstetricians truly can and 
ethically must endeavor to accomplish.   

 The context then is that financial issues are very important 
but only when linked to quality care to protect women and their 
children.  In that context and only in that context, should 
health care insurers and other “payers” make additional funds 
available to the system.     

 The first prong of the issue relates to children who in the 
past had avoidable brain damage.  For each child whose case was 
not pursued or pursued unsuccessfully because of ACOG’s causation 

Electronic copy available at: https://ssrn.com/abstract=1091463Electronic copy available at: https://ssrn.com/abstract=1091463



 
 
 
 

104

criteria and/or failure to enact mandatory standards of care the  
legal rights of those children were trampled upon; the negligent 
doctor was tacitly encouraged to continue to be negligent; and 
proactive risk management efforts to discourage such conduct were 
not pursued.  

   The second prong of the issue relates to the future.  The 
differential diagnosis methodology is used each day by doctors 
often to make life and death decisions even when causation is 
only “probable” and not certain.  That method must be used in 
legal cases and for risk management purposes.  Mandatory 
standards of care must be explicitly urged.   Excuses intended to 
cover up substandard care by maintaining criticism is an 
unreliable reinterpretation of information coupled with an 
ostrich-like denial of true risks is a policy that must come to 
an end.    
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 XVII.  SOLUTIONS 

  In this context we urge the following:  

 1.  Reimbursement rates for obstetricians should be  
increased to reflect the true value of their services;  
 

2. Fully trained obstetricians should be available for 
their patients during office or clinic hours for antepartum 
issues and also must be available for hospital intrapartum and 
other in-patient issues 24-hours-a-day, 7-days-a-week.  
Reimbursement rates should reflect this availability.  

 3. A hospital should have a “laborist” in house 24-7.  
This specifically qualified obstetrician, employed (and insured) 
by the hospital should be in charge of all major decisions during 
labor, especially the diagnosis and treatment of fetal distress.   
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4.  The antepartum and intrapartum approach to each 
patient must be proactive and premised on the concept that 
a potential problem or high risk situation exists until a 
proper evaluation can “prove” otherwise.  Pregnancies must 
not routinely drift by, until someone stumbles upon a 
“problem.”  

 5. There should be a rational readjustment of 
malpractice insurance premiums adjusting for obstetrical 
liability risk in comparison to other specialists coupled 
with appropriate subsidies.  

 6.  Common sense obstetrical mandatory standards 
resisted to date by ACOG, can, and should be part of a 
proactive approach.  Proactive patient safety initiatives 
importantly including a Litigation Patient Safety Center 
focusing on and using information developed from actual 
cases, will make the practice safer.        

 7.  There must be a clear communication to the 
individual physician when an “error” actually has taken 
place.   The physician who rises to the occasion and makes 
his or her practice thereafter safer, should be encouraged 
and “rewarded” by the system.   Those who remain stubborn 
should be discouraged.    

 8.  If a tragedy actually has occurred because of a 
system failure, that kind of information must be viewed as 
a “treasure source” of information to make care safer for 
all.  

 9.   Rational financial incentives, pride in safety, 
and a recognition that good results can be accomplished 
with good care, will reenergize a medical specialty that 
must also understand that legal accountability is not a 
plot to discredit obstetricians and undermine their 
practice.    
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APPENDIX “A” THE “CRITERIA” 

NELSON CRITERIA 

 

The Nelson criteria are: 

1. Intrapartum difficulty including asphyxia. 

2. Organ difficulties and a newborn course consistent with  
asphyxia. 

3. Other causes ruled out. 

4. All studies complete. 

 

TB-163 CRITERIA 

“In assessing a possible relationship between 
perinatal asphyxia and neurologic deficit in an 
individual patient, all of the following criteria 
must be present before a plausible link can be 
made: 

 
 
• A profound umbilical artery metabolic or mixed acidemia 

(pH less than 7.00) 

• Persistence of an Apgar score of 0-3 for longer than 5 
minutes. 

• Neonatal neurologic sequelae, e.g., seizures, coma, 
hypotonia. 

• Multi-organ system dysfunction, e.g., cardiovascular, 
gastrointestinal, hematologic, pulmonary, or renal. 
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       THE TEMPLATE 

- Criteria to define an acute intrapartum hypoxic event. 

Essential criteria 

1. Evidence of a metabolic acidosis in intrapartum fetal, 
umbilical arterial cord, or very early neonatal blood 
samples (pH ‹7.00 and base deficit ›12 mmol/1). 

2. Early onset of severe or moderate neonatal 
encephalopathy in infants of ›34 weeks’ gestation. 

3. Cerebral palsy of the spastic quadriplegic or 
dyskinetic type.  

Criteria that together suggest an intrapartum timing, but 
by themselves are non-specific.   

4. A sentinel (signal) hypoxic event occurring 
immediately before or during labor.   

5. A sudden, rapid, and sustained deterioration of the 
fetal heart rate pattern usually after the hypoxic 
sentinel event, where the pattern was previously 
normal.    

6. Apgar scores of 0-6 for longer than 5 minutes. 

7. Early evidence of multisystem involvement. 

8. Early imaging evidence of acute cerebral abnormality. 

ENCEPHALOPATHY 

 The criteria to define an acute intrapartum event 
sufficient to cause cerebral palsy, as modified by this 
Task Force from the template provided by the Inter-national 
Cerebral Palsy Task Force, are listed as follows: 

Essential criteria (must meet all four)   

  Evidence of a metabolic acidosis in fetal 
umbilical cord arterial blood obtained at 
delivery 

    (pH ‹7 and base deficit - 12 mmol/L). 
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Early onset of severe or moderate neonatal encephalopathy in infants 
born at 34 or more weeks of gestation. 

Cerebral palsy of the spastic quadriplegic or dyskinetic type. 

Exclusion of other identifiable etiologies such as trauma, coagulation 
disorders, infectious conditions, or genetic 
disorders. 

Criteria that collectively suggest an intrapartum timing 
(within close proximity to labor and delivery, e.g., 0-48 
hours) but are nonspecific to asphyxial insults.        

 a. A sentinel (signal) hypoxic event occurring immediately 
before or during labor. 

 b. A sudden and sustained fetal bradycardia or the absence of 
fetal heart rate variability in the presence 
of persistent, late or variable 
decelerations, usually after a hypoxic 
sentinel event when the pattern was 
previously normal. 

 c. Apgar scores of 0-3 beyond 5 minutes.   

 d. Onset of multisystem involvement within 72-hours of birth. 

 e. Early imaging study showing evidence of acute nonfocal 
cerebral abnormality.  
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APPENDIX “B”: LITIGATION PATIENT SAFETY CENTER  

PREAMBLE 

 In July of 2007, a Task Force created by the 
Superintendent of Insurance of the State of New York was 
created to look into medical liability insurance problems 
and to develop solutions. The authors of this document 
created a proposal for a Litigation Patient Safety Center 
to be used as an integral part of a solution process. The 
New York State Trial Lawyers Association (NYSTLA) has 
advocated from the onset the inclusion of the Litigation 
Patient Safety Center as an integral part of any solution 
process. This document is intended to outline the specific 
scope and purpose for the Litigation Patient Safety Center.  

 Whatever risk management and quality assurance 
programs exist must be kept in place.  Unequivocally, the 
liability tort signal is a key stimulus for hospitals and 
insurers.  Anything that strengthens that signal and an 
appropriate response for better safety should be 
encouraged.  Any dilution of that signal and any erosion of 
patient safety (e.g., no-fault) must be resisted. 

 In addition, there should be the creation of a 
Litigation Patient Safety Center focusing solely on 
liability cases and using that information as a “treasure 
source” of information that has been developed in a unique 
way. 

 The information developed in the liability case is 
created during a process in which the patient and the 
doctor and/or hospital each had an expert legal advocate. 

 

SCOPE OF THE LITIGATION PATIENT SAFETY CENTER 

    The scope of the work of the Litigation Patient Safety 
Center should specifically focus on the evaluation of 
current and past liability cases.  The focus should be a 
separate activity from current risk management and quality 
assurance initiatives used by hospitals, health care 
organizations, and medical liability insurers. Independent 
of the functions of the Litigation Patient Safety Center, 
all other efforts to strengthen and improve current risk 
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management/quality assurance activities should be 
encouraged.   

 The information developed during the medical liability 
process is unique because each case involves allegations 
made and developed by a patient who has (or had) a legal 
advocate in a forum where the health care defendant also 
had a legal advocate.  Information would thus be developed 
in a context of motivation (for and against liability) and 
in a context of broad discovery.  A “real case” having 
“real merit” would, by definition, require the 
identification of a provable injury that was foreseeable 
and avoidable by the exercise of due care.   

  Hence, the Litigation Patient Safety Center work would 
focus on identifying the “real cases” that have “real 
merit” and then endeavoring to understand just why and how 
the injury could have rationally and reasonably been 
avoided.    

WHO WOULD EVALUATE THE CASES? 

  During the Task Force proceedings, the representative 
of the Medical Liability Mutual Insurance Company (MLMIC) 
stated that they retain experienced outside counsel who 
vigorously defend cases on the merits.  There is no doubt 
that the members of the defense bar in this State are among 
the finest attorneys in the country with special skill and 
knowledge.  One defense attorney should be on the panel 
reviewing each case.   

 Plaintiff attorneys who have been successful in 
pursuing medical liability cases must have an ability to 
grasp the medicine and to see through defenses that lack 
substance. This capability is and should be an important 
additional asset for the panel.  One plaintiff attorney 
should also be on the panel.   

 One doctor knowledgeable in the specific medical 
specialty should be chosen by the Medical Society of the 
State of New York (MSSNY) and also be on the panel.   

 The panel should have the right to seek additional 
medical input from other medical specialties (if necessary) 
to be furnished by MSSNY.    
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SYSTEM FAILURE 

 An important focus of the work of the panel must 
include identification of a system failure (if any). A 
system failure might include an inadequate system in a 
doctor’s office and/or among a group of doctors and/or in a 
hospital setting.  The information developed in this regard 
should then be communicated not only to the doctors and/or 
hospital in question but also, for use by the broader 
community of doctors and hospitals.   

INDIVIDUAL RESPONSIBILITY 

    The panel must also focus on whether any individual 
physician or other health care provider departed from 
accepted care and importantly focus (if possible) on an 
understanding of why such a departure did occur.  The idea 
is to use the information not only for the individual (or 
individuals) who actually were involved but a broader 
transmission of the information to make it clear (or 
clearer) as to why “bad” things occur.   

USE OF THE PANEL’S CONCLUSIONS 

 The panel conclusions likely will be unanimous.  The 
process and conclusions may not be used to influence any 
pending litigation. The conclusions and recommendations 
must be communicated in confidence to the hospital and/or 
medical liability insurer of each doctor who shall then 
have an obligation to communicate directly with each 
individual health care provider.   

INCENTIVES AND “PENALTIES” 

 The process should have built into it, a system by 
which the hospital or health care provider is encouraged to 
deliver health care  in a safer manner (for example, 
confidentiality will be preserved and liability insurance 
rates will be stabilized for a physician who uses the 
information to make his or her practice safer).  The system 
should also have a built-in means to discourage those who 
remain stubborn (e.g., required action by OPMC or the 
Department of Health, insurance premium disadvantages, and 
in some instances a limitation of hospital privileges).  
The details of how this process would work are very 
important.  The authors of this document have specific 
ideas but we urge input from each relevant stakeholder 
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(e.g. MSSNY) so that these details can be “codified” 
consistent with the goals of patient safety without 
violating due process rights of doctors and hospitals. 

 

RIGHT OF APPEAL 

 If a safety proposal identified by the panel is 
perceived by a hospital, doctor or other health care 
provider to actually be unsafe, then there should be an 
immediate right of appeal.  The hospital, doctor or health 
care provider must make clear why the panel’s conclusion 
will not promote safety but in fact, would make health care 
unsafe. 

 Other rights of appeal for any hospital, or health 
care provider who perceive that they have been aggrieved by 
the process are preserved within the Department of Health, 
OPMC, insurance carrier and hospital peer review processes.  

CONCLUSION  

 If the “real cases” that have “true merit” have in 
fact created the financial insurance “problems” that 
prompted the creation of the Task Force, then it is self-
evident that the first priority is using the information 
developed from these cases to make health care safer in the 
future.  It is self-evident that avoiding an avoidable 
injury is not only morally correct but fiscally sound.  
Saying that we should get rid of and/or punish “bad 
doctors” is too glib and superficial a statement to produce 
meaningful safety and stabilization of insurance rates. The 
Department of Health and OPMC have important 
responsibilities and any process that would tend to 
“overload” those agencies would be counterproductive. On 
the other hand, a Litigation Patient Safety Center which 
meaningfully evaluates actual liability cases and gives 
doctors and hospitals an opportunity to make their systems 
better and safer and their individual practices better and 
safer, is not only in the best interest of public safety 
but is also consistent with the ideal of due process for 
physicians and hospitals.  

 Additionally, hospital and medical groups have sought 
subsidies to help stabilize liability insurance costs.  
Such subsidies cannot be justified in a vacuum.  Such 
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subsidies can be justified if a Litigation Patient Safety 
Center is a means to make all health care safer. Since it 
is each liability case, one at a time, that creates the 
insurance cost “problem,” it is logically the information 
developed during each of those cases that would best be 
used to make care safer and ultimately make the need for 
subsidies moot. 
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